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Agenda for a Meeting of the Development Determination Panel  

to be held on Wednesday 26 June 2024 

via teleconference 

Commencing at 10:00 AM 
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3.0 DEVELOPMENT DETERMINATION PANEL REPORTS ......................................... 4 

3.1 DA2023/0803 - 287 Mona Vale Road TERREY HILLS - Alterations and 
additions to the existing Hills Flower Market site ....................................................... 4 

3.2 DA2024/0229 - 21 Vista Avenue BALGOWLAH HEIGHTS - Demolition works 
and construction of a dwelling house ...................................................................... 86 

3.3 DA2024/0012 - 78 Grandview Drive NEWPORT - Alterations and additions to 
a dwelling house including carport and studio ....................................................... 131 

3.4 Mod2024/0027 - 233 Hudson Parade CLAREVILLE - Modification of 
Development Consent DA2021/1666 granted for alterations and additions to a 
dwelling house including swimming pool and detached pool 
pavilion/outbuilding ............................................................................................... 195  
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ACKNOWLEDGEMENT OF COUNTRY 

As a sign of respect, the Northern Beaches Development Determination Panel acknowledges the 
traditional custodians of these lands on which we gather and pay respect to Elders past and 
present. 

 

1.0 APOLOGIES & DECLARATIONS OF INTEREST 

Nil 

 

2.0 MINUTES OF PREVIOUS MEETING  

2.1 MINUTES OF DEVELOPMENT DETERMINATION PANEL HELD ON 12 
JUNE 2024 

RECOMMENDATION 

That the Panel note that the minutes of the Development Determination Panel held on 12 June 
2024 were approved by all Panel Members and have been posted on Council’s website. 
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3.0 DEVELOPMENT DETERMINATION PANEL REPORTS  

 

ITEM 3.1 DA2023/0803 - 287 MONA VALE ROAD TERREY HILLS - 
ALTERATIONS AND ADDITIONS TO THE EXISTING HILLS FLOWER 
MARKET SITE 

 

PURPOSE 

To refer the attached application for determination as required under adopted delegations of the 
Charter. 

RECOMMENDATION 

THAT Council as the consent authority approves Development Consent to DA2023/0803 for 
alterations and additions to the existing Hills Flower Market site on land at Lot 1 DP 845094, 287 
Mona Vale Road TERREY HILLS, subject to the conditions set out in the Assessment Report. 

 
 

Reporting manager  Steve Findlay 

TRIM file ref 2024/433201 

Attachments ⇩1 Assessment Report 

⇩2 Site Plan and Elevations 
⇩3 Supplementary Memo  

 
  



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.1 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

5 

  

DEVELOPMENT APPLICATION ASSESSMENT REPORT

Application Number: DA2023/0803

Responsible Officer: Kye Miles
Land to be developed (Address): Part Lot 1 DP 845094, 287 Mona Vale Road TERREY

HILLS NSW 2084
Proposed Development: Alterations and additions to the existing Hills Flower Market

site
Zoning: Warringah LEP2011 - Land Zoned RU4 Primary Production

Small Lots
WLEP Land identified in Schedule 1 Additional Permitted
Uses. Refer to attached extract of WLEP2011

Development Permissible: Yes
Existing Use Rights: Yes
Consent Authority: Northern Beaches Council
Delegation Level: DDP
Land and Environment Court Action: No
Owner: Hills Marketplace Pty Limited
Applicant: Hills Marketplace Pty Limited

Application Lodged: 28/06/2023
Integrated Development: No
Designated Development: No
State Reporting Category: Mixed
Notified: 04/07/2023 to 18/07/2023
Advertised: Not Advertised
Submissions Received: 7
Clause 4.6 Variation: Nil
Recommendation: Approval

Estimated Cost of Works: $ 9,729,500.00

EXECUTIVE SUMMARY

This development application seeks consent for substantial alterations and additions to the existing
Hills Flower Market (Garden Centre), including signage.

The application is referred to the Development Determination Panel (DDP) due to the receipt of more
than five submissions objecting to the proposal. Of the seven submissions received, six were
objections while one was in support. Concerns raised primarily pertain to traffic and amenity impacts,



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.1 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

6 

  

particularly loss of acoustic privacy, as well as issues regarding permissibility, landscaped area,
stormwater, and excavation.

The proposal does not result in any variations to principal development standards under Warringah
Local Environmental Plan (WLEP) 2011.  Critical assessment issues included those raised within the
submissions and non-compliance with the Side Boundary Setbacks, Rear Boundary Setbacks, Main
Roads Setback and Landscaped Open Space and Bushland Setting controls.

Variations to the abovementioned Development Control Plan (DCP) controls are considered
acceptable within the context of the site, with vast improvements proposed across the site, including
enhanced streetscape landscaping, rationalisation of buildings and signage, upgrades to
environmental management, and compliant parking to accommodate additional floorspace/uses.

These issues have largely been resolved during the assessment process through the submission of
amended plans. Concerns raised by Council regarding surplus parking spaces and inadequate
landscaped area have been addressed by the removal of parking spaces and incorporation of
additional deep soil landscaping across the site.

The proposal involves the expansion and reconfiguration of tenancies within the existing Hills Flower
Market, resulting in a reduction of Gross Floor Area (GFA) from 2,606.4m2 to 2,552.5m2. However, the
proposal includes a new detached restaurant of 467.6m2, representing a 12.5% increase in food and
drink premises uses on the site. Despite this increase, the proposed use of the site is deemed
consistent with zone objectives and the wider locale, as discussed in detail within the report.

Additionally, the proposal seeks alterations to a shop, which is a prohibited use in the RU4 Primary
Production Small Lots zone under WLEP 2011. However, this portion of the site benefits from Existing
Use Rights for the purposes of a shop, as per Division 4.11 of the Environmental Planning and
Assessment Act, 1979. Furthermore, the site benefits from the provisions of Schedule 1 Additional
Permitted Uses (18) of WLEP 2011, allowing development for the purpose of a 'Garden Centre'.

After a detailed assessment, the proposal is found to be consistent with the objectives of relevant
standards and controls, with no issues warranting refusal of the proposed development.

Therefore, this report concludes with a recommendation that the DDP grant APPROVAL to the
development application, subject to conditions.

PROPOSED DEVELOPMENT IN DETAIL

Development Consent is sought for alterations and additions to the existing Hills Flower Market,
including associated signage.

Specifically, the application seeks consent for the following elements:

Demolition of various structures, including, the existing dwelling house and at grade parking
Construction of a new restaurant with ancillary brewing equipment (see below for further
details)
Construction of new garden centre and rural supplies outlet
Alterations and additions to existing building
Ancillary plant cultivation area
Installation of nine illuminated business identification signs
Provision of 182 on site car parking spaces
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Construction on new paths and retaining walls
Removal of 28 trees, (15 of which are exempt)
Replanting of 15 trees and associated landscaping
Bulk cut and fill earthworks
Installation of a new stormwater drainage system

Operational details
The proposed operational details of the Hills Flower Market are listed within the submitted Statement
of Environmental Effects, however, a brief overview is provided for the proposed new buildings,
including an expanded garden centre with ancillary plant cultivation area, rural supplies outlet and a
new restaurant that will include a small area for ancillary brewing equipment.

The specific uses are detailed below:

Flower Shop – 473.6m2

Garden Centre (including shared amenities) – 1,042m2

Café/Restaurant - 244m2

Restaurant (including ancillary brewing equipment) – 467.6m2

Rural Supplies – 350.7m2

No changes are proposed to the existing ancillary office space on the mezzanine level.

Hours of Operation
The businesses in the Hills Marketplace, both existing and proposed, will have designated trading
hours, as displayed below:

Existing commercial and retail tenancies: 7.00 am to 8:30 pm daily
Existing café/restaurant: 7.00 am to 10.00 pm daily
Proposed restaurant: 7.00 am to 10.00 pm Sunday-Wednesday, and 7.00 am to 12.00 am
Thursday-Saturday

Traffic Management
The proposal will provide 182 off-street parking spaces (existing and proposed) throughout the site.

Existing vehicular access will remain unaltered.

AMENDED PLANS
Following a preliminary assessment of the application, Council issued an RFI to the applicant on 1
November 2023, outlining concerns with the application.

The concerns related to front setback, landscaped open space and referral issues (Environmental
Health, Development Engineering, and Water Management).

The applicant lodged amended plans and additional information to address the concerns on 28
November 2023.

Revised civil engineering plans were lodged with Council on 7 December 2023.
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The amended plans incorporated the following changes:

Removal of 14 carparking spaces and convert to deep soil landscaping.
Installation of a safety fence around the OSD bio-basin.

Additional amended plans (including updated landscaping and civil engineering plans) were lodged on
1 May 2024, which involved increasing the OSD bio-basin's side setback to 2.5m (+0.8m).

Community Participation Plan
The proposed amendments will have a reduced environmental impact on the adjoining properties
when compared to the original proposal. Therefore, formal re-notification is not required in accordance
with Northern Beaches Community Participation Plan.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental
Planning and Assessment Act 1979 and the associated Regulations. In this regard:

An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;
A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;
Notification to adjoining and surrounding properties, advertisement (where required) and
referral to relevant internal and external bodies in accordance with the Act, Regulations and
relevant Development Control Plan;
A review and consideration of all submissions made by the public and community interest
groups in relation to the application;
A review and consideration of all documentation provided with the application (up to the time of
determination);
A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Warringah Local Environmental Plan 2011 - 2.5 Additional permitted uses for particular land
Warringah Local Environmental Plan 2011 - Zone RU4 Primary Production Small Lots
Warringah Local Environmental Plan 2011 - 6.2 Earthworks
Warringah Local Environmental Plan 2011 - 6.4 Development on sloping land
Warringah Development Control Plan - B5 Side Boundary Setbacks
Warringah Development Control Plan - B9 Rear Boundary Setbacks
Warringah Development Control Plan - B14 Main Roads Setback
Warringah Development Control Plan - C3 Parking Facilities
Warringah Development Control Plan - D1 Landscaped Open Space and Bushland Setting
Warringah Development Control Plan - D3 Noise
Warringah Development Control Plan - D8 Privacy
Warringah Development Control Plan - D23 Signs
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SITE DESCRIPTION

Property Description: Part Lot 1 DP 845094 , 287 Mona Vale Road TERREY
HILLS NSW 2084

Detailed Site Description: The subject site is legally described as Lot 1 in Deposited
Plan 845094 and is known as 287 Mona Vale Road, Terrey
Hills. Colloquially the site is known by the business present
at the site, being Hills The Flower Market .

The site falls within the RU4 Primary Production Small Lots
zone pursuant to the Warringah Local Environmental Plan
2011, and benefits from the provisions of Schedule 1
Additional Permitted Uses (18) of the same instrument.

The site is rectangular in shape has a street frontage of
142.3m along Mona Vale Road

Overall the site has a surveyed area of 2.0 hectares, or
20,000m2.

The site presently accommodates a garden centre with
associated sub-uses (i.e., mower shop, pool supplies),
growing areas, garden shop, restaurant, car parking,
landscape supplies, detached dwelling house and ancillary
components (i.e., small cafe, amenities). The site obtains
vehicular access from Mona Vale Road and from Myoora
Road into the patron car parks.

SURROUNDING DEVELOPMENT

The development is bound by different land uses on all four
sides.

Immediately north-east of the site is a large parcel of
land that appears to accommodate a small dwelling,
sheds interspersed across the lot.
Immediately north-west of the site is a large parcel
accommodating a place of public worship.
Immediately south-west of the site is a large parcel
accommodating a function centre and motel,
colloquially known as Miramare Gardens
South-east beyond the road is bound by bushland
and the JJ Memorial Hill Reserve and Kimbriki
Resource Recovery Centre.

Myoora Road generally leads to large lot residential
properties, educational establishments, landscape supply
sites, and a private hospital that is under construction.

Map:
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SITE HISTORY

The land has been used for commercial purposes since the 1920s. A search of Council’s records has
revealed the following relevant history:

On 2 December 1997, an application (97/311) for alterations and additions to the existing flower shop,
including refreshment room, child care centre and three glass houses, with ancillary parking was
approved by Warringah Shire Council.

On 14 December 1999, an application (1643DA) for alterations and additions to Hills Flower market
shop to reposition entry and exit driveways, associated carparking and landscaped areas was
approved by Warringah Shire Council.

On 31 January 2006, an application (DA2004/1012) for alterations and additions to existing flower
market building with basement carparking, use of additions as a retail plant nursery, minor ancillary
works, and demolition of one glasshouse was approved by the Land & Environment Court.

On 18 December 2006, an application (DA2005/1010) for change of use to include turf outlet,
rainwater tank outlet & rural supplies outlet approved by the Land & Environment Court. In addition,
modification (Mod2004/1012/1) of DA2005/1010, including, alterations to the configuration of on-site
car parking provision was approved by the Land & Environment Court.

Recent Pre-Lodgement Meeting
On 11 August 2022, the applicant met with Council to discuss a proposal for alterations and
additions of the Hills Flower Market site, under pre-lodgement meeting reference PLM2022/0156. In
that meeting, a design was presented that was generally similar in architecture to that of the subject
scheme. In its written minutes, Council advised that the application could be supported subject
to increasing the quantum of landscaping and providing additional information regarding existing use
rights, stormwater impacts, and appropriate traffic management.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)
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The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:
Section 4.15 Matters for
Consideration

Comments

Section 4.15 (1) (a)(i) –
Provisions of any
environmental planning
instrument

See discussion on “Environmental Planning Instruments” in this
report.

Section 4.15 (1) (a)(ii) –
Provisions of any draft
environmental planning
instrument

There are no current draft environmental planning instruments.

Section 4.15 (1) (a)(iii) –
Provisions of any development
control plan

Warringah Development Control Plan applies to this proposal. 

Section 4.15 (1) (a)(iiia) –
Provisions of any planning
agreement

None applicable.

Section 4.15 (1) (a)(iv) –
Provisions of the
Environmental Planning and
Assessment Regulation 2021
(EP&A Regulation 2021) 

Part 4, Division 2 of the EP&A Regulation 2021 requires the consent
authority to consider "Prescribed conditions" of development consent.
These matters have been addressed via a condition of consent.

Clauses 36 and 94 of the EP&A Regulation 2021 allow Council to
request additional information. Additional information was requested
in relation to amended plans, revised engineering and water
management details.

Clause 61 of the EP&A Regulation 2021 requires the consent
authority to consider AS 2601 - 1991: The Demolition of Structures.
This matter has been addressed via a condition of consent.

Clause 69 of the EP&A Regulation 2021 requires the consent
authority to consider insurance requirements under the Home Building
Act 1989.  This matter has been addressed via a condition of consent.

Clause 69 of the EP&A Regulation 2021 requires the consent
authority to consider the provisions of the Building Code of Australia
(BCA). This matter has been addressed via a condition of consent.

Section 4.15 (1) (b) – the likely
impacts of the development,
including environmental
impacts on the natural and
built environment and social
and economic impacts in the
locality

(i) Environmental Impact
The environmental impacts of the proposed development on the
natural and built environment are addressed under the Warringah
Development Control Plan section in this report.

(ii) Social Impact
The proposed development will not have a detrimental social impact
in the locality considering the character of the proposal.

(iii) Economic Impact
The proposed development will not have a detrimental economic
impact on the locality considering the nature of the existing and
proposed land use.
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Section 4.15 Matters for
Consideration

Comments

Section 4.15 (1) (c) – the
suitability of the site for the
development

The site is considered suitable for the proposed development.

Section 4.15 (1) (d) – any
submissions made in
accordance with the EPA Act
or EPA Regs

See discussion on “Notification & Submissions Received” in this
report.

Section 4.15 (1) (e) – the
public interest

No matters have arisen in this assessment that would justify the
refusal of the application in the public interest.

EXISTING USE RIGHTS

Does the existing use satisfy the definition of "existing use" under the Environmental
Planning and Assessment Act 1979 (the ‘Act')?

Section 4.65 of the Act defines an existing use as:

"(a) the use of a building, work or land for a lawful purpose immediately before the coming into
force of an environmental planning instrument which would, but for this Division, have the effect
of prohibiting that use, and

(b) the use of a building, work or land:
(i) for which development consent was granted before the commencement of a provision
of an environmental planning instrument having the effect of prohibiting the use, and
(ii) that has been carried out, within one year after the date on which that provision
commenced, in accordance with the terms of the consent and to such an extent as to
ensure (apart from that provision) that the development consent would not lapse."

This necessarily requires the following questions to be answered:

1. Was the use of a building for a lawful purpose immediately before the coming into force of an
environmental planning instrument which would, but for this Division, have the effect of
prohibiting that use?

Comment:

The Applicant has provided evidence in the form of historical building approvals (DA2004/1012), which
reveals that the use of the shop commenced as a lawful purpose on 2 January 2009, prior to the
coming into force of Warringah Local Environmental Plan 2011 on 9 December 2011.

2. Was the use of the building granted development consent before the commencement of a
provision of an environmental planning instrument having the effect of prohibiting the use?
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Comment:

The use of the building as a shop was lawfully approved by Council on 31 January 2006, prior to the
coming into force of Warringah Local Environmental Plan 2011 on 9 December 2011.

3. Has the use of the building been carried out within one year after the date on which that
provision commenced, in accordance with the terms of the consent and to such an extent as to
ensure (apart from that provision) that the development consent would not lapse?

Comment:

The Applicant has provided evidence in the form of historical building approvals, which reveals that the
use of the building was carried out since its most recent approval in 2006, which is within one year
from the date on which the provision having the effect of prohibiting the use commenced.

What is “the land on which the existing use was carried out" for the purposes of cl 162-
167 of the Environmental Planning and Assessment Regulation 2021 (“the Regulation”)?

Meagher JA in Steedman v Baulkham Hills Shire Council [No. 1] (1991) 87 LGERA 26 stated (at 27)
the rule to be applied as follows: “if the land is rightly regarded as a unit and it is found that part of its
area was physically used for the purpose in question it follows that the land was used for that
purpose”.

Comment:

Having regard to the above case law, it is noted that a part of the area of the land was physically used
for the purpose in question and therefore, it is considered that the land was not used for that purpose
and that existing use rights do not apply to the whole of the subject site.

What are the planning principles that should be adopted in dealing with an application
to alter enlarge or rebuild and existing use?

The judgement in Fodor Investments v Hornsby Shire Council (2005) NSWLEC 71, sets out the
planning principles that should be applied in dealing with development applications seeking to carry
out development on the basis of existing use rights. The principles of Fodor Investments v Hornsby
Shire Council (2005) NSWLEC 71 however have been varied by more recent judgements of the Court
to the extent described in Saffioti v Kiama Municipal Council [2019] NSWLEC 57 and Made property
Group Pty Ltd v North Sydney Council [2020] NSWLEC 1332 in that the planning controls apply to the
existing use provided they do not derogate, due to the planning controls within an EPI being
'incorporated provisions' and therefore matters for consideration as described within Clause 4.67 of the
Environmental Planning and Assessment Act, 1979.

The following four principles adopted by the NSW Land and Environment Court in this case will have
general application in dealing with development applications that rely on existing use rights:

1. How do the bulk and scale (as expressed by height, floor space ratio and setbacks) of
the proposal relate to what is permissible on surrounding sites?
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While planning controls, such as height, floor space ratio and setbacks do not apply to sites with
existing use rights; they have relevance to the assessment of applications on such sites. This is
because the controls apply to surrounding sites and indicate the kind of development that can be
expected if and when surrounding sites are redeveloped. The relationship of new development to its
existing and likely future context is a matter to be considered in all planning assessments.

Comment:

The flower market/shop is located in a ground floor space of the main building. The works
largely relate to minor internal refinements and a slight expansion (17.6m2). In this regard, the
proposed changes to the existing flower market/shop will have an indiscernible impact on building
bulk.

2. What is the relevance of the building in which the existing use takes place?

Where the change of use is proposed within an existing building, the bulk and scale of that building are
likely to be deemed acceptable, even if the building is out of scale with its surroundings, because it
already exists. However, where the existing building is proposed for demolition, while its bulk is clearly
an important consideration, there is no automatic entitlement to another building of the same floor
space ratio, height or parking provision.

Comment:

The Hills Flower Market commenced operations since the 1920's. It is considered the proposal would
not be out of character with the area and is an established use within the locality. The minor internal
expansion will not have a discernible impact on building bulk, off-street parking or neighbouring
amenity.

3. What are the impacts on adjoining land?

The impact on adjoining land should be assessed as it is assessed for all development. It is true that
where, for example, a development control plan requires three hours of sunlight to be maintained in
adjoining rear yards, the numerical control does not apply. However, the overshadowing impact on
adjoining rear yards should be reasonable.

Comment:

As above, impacts to adjoining land will be inexistent given the internal nature of the works.

4. What is the internal amenity?

Internal amenity must be assessed as it is assessed for all development. Again,
numerical requirements for sunlight access or private open space do not apply, but these and
other aspects must be judged acceptable as a matter of good planning and design. None of the legal
principles discussed above suggests that development on sites with existing use rights may have
lower amenity than development generally.

Comment:

Not applicable to the proposed development.
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Conclusion

The use has been approved under a previous environmental planning instrument (WLEP 2000) and,
therefore, is a lawful use.  Subsequently, the use can be retained under the current environmental
planning instrument (WLEP 2011).
BUSHFIRE PRONE LAND

The site is classified as bush fire prone land. Section 4.14 of the Environmental Planning and
Assessment Act 1979 requires Council to be satisfied that the development conforms to the
specifications and requirements of the version (as prescribed by the regulations) of the document
entitled Planning for Bush Fire Protection.

A Bush Fire Report was submitted with the application that included a certificate (prepared
by Australian Bushfire Protection Planners, dated 20 October 2022) stating that the development
conforms to the relevant specifications and requirements within Planning for Bush Fire Protection. The
recommendations of the Bush Fire Report have been included as conditions of consent.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject application has been publicly exhibited from 04/07/2023 to 18/07/2023 in accordance with
the Environmental Planning and Assessment Act 1979, Environmental Planning and Assessment
Regulation 2021 and the Community Participation Plan.

As a result of the public exhibition process council is in receipt of 7 submission/s from:

Name: Address:
Debbie Gai Severino 58 Myoora Road TERREY HILLS NSW 2084
Mr Marc Collins 103 Booralie Road TERREY HILLS NSW 2084
Ms Lesley Dawn Nalbandian 47 / 0 Tooronga Road TERREY HILLS NSW 2084
Terrey Hills Progress
Association

22 Myoora Road TERREY HILLS NSW 2084

Mr Alexander Armour 35 Myoora Road TERREY HILLS NSW 2084
Duffys Forest Residents
Association

PO Box 567 TERREY HILLS NSW 2084

Tomasy Planning Pty Ltd 1 / 41 - 49 Darley Street East MONA VALE NSW 2103

Seven (7) submissions were received, one (1) is support and six (6) in objection to the application.

The following issues were raised in the submissions:

Traffic
Noise
Inconsistent with zone objectives 
Permissibility
Landscaped area
Stormwater
Excavation
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The above issues are addressed as follows:

Traffic

The submissions raised concerns that the development will have a detrimental impact on the
congestion of surrounding streets and will give rise to greater traffic hazards and risks,
particularly upon students and parents of the nearby school.

Comment: 

This issue is addressed in detail under Council’s Traffic Referral Comments. In summary, the
applicant submitted a Traffic Impact Assessment with the application, which assessed the likely
traffic impacts of the proposal on the adjacent road network due to additional traffic and parking
demand generated by the development.

The assessment and information provided by the applicant is considered reasonable and
adequate and Council’s Traffic Section raises no concerns in relation to the proposed
development on traffic grounds, recognising that the proposal will be acceptable in relation to
traffic impacts. In addition, to ensure appropriate traffic management, a condition has been
imposed. This condition mandates a thorough review and approval of the Construction Traffic
Management Plan (CTMP) by Council's Traffic Section before a Construction Certificate can be
issued.

This matter does not warrant the refusal of the application.

Noise

The submissions raised concerns that that the proposal will result in unreasonable acoustic
impacts from the new restaurant and additional traffic generation.

Comment: 

The application is supported by an Acoustic Impact Assessment, prepared by Stantec, dated 1
June 2023. The assessment has predicted noise impacts at the most sensitive boundary
positions. The measurements show that all the relevant criteria (as provided for in the WDCP
2011 and EPA NSW Industrial Noise Policy) for noise emissions will be met. In addition, the
application has been referred to Council's Environmental Health (Industrial) Officer who
supports the proposal, subject to recommended conditions of consent including additional
certification of acoustic requirements.

Overall, the predicted noise levels as detailed in the Acoustic Report indicate noise compliance
is achievable with the list criteria at the location of the nearest noise sensitive residential
receivers.

This matter does not warrant the refusal of the application.

Inconsistent with zone objectives

The submissions raised concerns that the proposed use of the site is inconsistent with the zone
objectives and the immediate locality.
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Comment: 

The subject site is zoned RU4 Primary Production Small Lots and contains an existing garden
centre commonly known as 'Hills Flower Market'. Although, the proposal seeks substantial
alterations and additions to the existing premises, the predominant use is retained, only
intensified. The proposed works will be generously set back from the boundaries, while
proposed perimeter planting will readily screen the premises from adjoining and surrounding
residential sites. On balance, the proposal will reasonably maintain neighbourhood amenity,
while remaining consistent with the zone's objectives and the desired future character of the
Terrey Hills locality.

This matter does not warrant the refusal of the application.

Permissibility

The submissions raised concerns with the permissibility of the proposed land uses, particularly,
with the ancillary brewery and office spaces

Comment: 

Matters relating to permissibility have been discussed throughout this report. In summary, the
proposal's predominant use is appropriately defined as a Garden Centre and is therefore
permitted with consent in the RU4 zone pursuant to Schedule 1 of WLEP 2011. Additionally, the
proposal involves the construction of a new restaurant that seeks to include an area with
ancillary brewing equipment. It is considered that this area constitutes an ancillary function to
the restaurant, given its minimal size and scale. Furthermore, the applicant has satisfactorily
demonstrated that portions of the central building have Existing Use Rights for the purposes of
a Shop, as per Division 4.11 of the Environmental Planning and Assessment Act, 1979.

This matter does not warrant the refusal of the application.

Landscaped area

The submissions raised concerns that the proposal provides inadequate landscaped area.

Comment: 

This matter is discussed in detail under Part D1 Landscaped Open Space. In summary, the
proposal has been amended to minimise excessive car parking and to provide additional deep
soil areas across the site, particularly within the frontage. Additionally, the proposal involves a
slight increase in deep soil landscaping by 6.7% (1,320.3 m2). Overall, the landscape proposal
incorporates a variety of treatments to the development area, including tree and mass planting
in the front setback zone, aimed at softening the built form.

This matter does not warrant the refusal of the application.

Stormwater

The submissions raised concerns that the proposal will impact upon existing drainage
infrastructure and create unreasonable run-off.

Comment: 
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The application was reviewed by Council's Development Engineering section, with
consideration given to stormwater aspects. The engineering team supports the proposal,
subject to specific conditions attached to this report. Overall, the proposed development will not
result in significant adverse impacts due to stormwater discharge from the development site.

This matter does not warrant the refusal of the application.

Excavation

The submissions raised concerns with the excavation and construction impacts associated with
the proposed drainage infrastructure, and the potential impact on the nearby structures at
No. 48 Myoora Road (Miramare Gardens).

Comment: 

The application is supported by a detailed geotechnical assessment which provides information
on the site’s subsurface condition and demonstrates that the proposed excavation is
satisfactory, subject to compliance with the recommendations made in the report. In relation to
any potential damage to adjoining properties as a result of excavation on the site, conditions of
consent are recommended which require a pre and post dilapidation survey be undertaken of
the neighbouring properties to document the condition of these sites. Where damage is
identified as a part of this process, remedial works is a civil matter between the respective
parties.

This matter does not warrant the refusal of the application.

REFERRALS

Internal Referral Body Comments
Building Assessment - Fire
and Disability upgrades

Supported - subject to conditions

The application has been investigated with respects to aspects
relevant the Building Certification and Fire Safety Department. There
are no objections to approval of the development subject to inclusion
of the attached conditions of approval and consideration of the notes
below.

Note: The proposed development may not comply with some
requirements of the BCA and the Premises Standards. Issues such
as this however may be determined at Construction Certificate Stage.

Environmental Health
(Contaminated Lands)

Supported - subject to conditions

Geo-Logix Pty Ltd  (Detailed Site Investigation -Report reference:
2201064Rpt01FinalV02_8Nov22 Date: 8 November 2022 ) was
commissioned by Hills Marketplace Pty Ltd (Hills Marketplace) to
conduct a Detailed Site Investigation (DSI) of the property located at
287 Mona Vale Road, Terrey Hills NSW. In 2021, Geo-Logix
completed a Preliminary Site Investigation (PSI) for the property. The
PSI identified numerous potential contaminating activities having
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occurred onsite including:
• Demolition of structures potentially containing asbestos and lead
based paint;
• Historical market gardening;
• Importation of fill of unknown origin as part of the site
redevelopment and to fill a former farm dam; and
• Minor mechanic repairs.

While lower levels of petroleum hydrocarbons, PAHs, OCPs and
heavy metals were reported in soil, COPCs were not identified in soil
at concentrations in excess of assessment criteria in all samples
analysed. The risk that past site activities have contaminated on-site
soils is considered low and acceptable.

As COPCs were not detected in on-site soil and all identified sources
of potential contamination at the site are ‘top down’ processes
expected to first affect surficial soils, it is considered that the risk of
contamination to on-site groundwater and surface water is also low
and acceptable.

Based on the results of investigation, the site is considered suitable
for the proposed commercial development. On this basis
Environmental Health supports the proposal with conditions

Environmental Health
(Industrial)

Supported - subject to conditions  

General Comments

The development the subject of this DA involves alterations and
additions to the existing Hills Marketplace development located at
No. 287 Mona Vale Road, Terrey Hills. The two proposed new
buildings will accommodate an expanded garden centre and rural
supplies outlet and a new restaurant that will include a small area for
ancillary brewing equipment. In respect of the new restaurant, it is
proposed that it includes a small area for ancillary brewing equipment
where some craft beer will be produced on-site [quantities are
discussed at page 22].

This type of community interaction in the production stage has
become very popular with restaurants today. While a small area for
ancillary brewing equipment is proposed within the new restaurant,
the principal purpose of the new restaurant will remain as a licensed
restaurant. The operation of the brewing equipment is to provide
theatre/ambience within the restaurant that will be an ancillary feature
of the overall operation of the new restaurant. And Development
consent is also sought to undertake minor alterations and additions
throughout the ground floor level of the existing building including to
the area occupied by the existing Garden Centre, Taste Buds Café
and the area formerly occupied by Piemonte Restaurant and to carry
out minor reconfiguration and expansion of the existing flower shop.

The proposal seeks consent to demolish various existing structures



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.1 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

20 

  

Internal Referral Body Comments
and at-grade parking, to undertake preparatory bulk earthworks, to
remove 28 site trees, to comprehensively upgrade the site
landscaping including providing substantial compensatory planting, to
provide additional at grade parking and to install new business
identification signage. Development consent is sought to operate a
mix of land uses from the Hills Marketplace site encompassing an
expanded garden centre with ancillary plant cultivation area, a new
restaurant (including ancillary brewing equipment), the existing
café/restaurant and a new rural supplies outlet. The existing flower
shop is also proposed to continue operating from the Hills
Marketplace site.

Our areas of interest are :

Noise 
A Noise Impact Assessment by Stantec ref: 301351061, 1/6/2023
states that the development is not expected to generate excessive
noise.

We note a residential dwelling adjacent 285 Mona Vale Road as
being the most likely impacted.
The main noise sources generated by the development that may
impact the local community and environment include:
• Noise emissions from the operation of mechanical plant servicing
the proposed development to the surrounding noise-sensitive
receivers.
• Traffic generated by the development, including, vehicle movements
entering and exiting the car parking spaces provided.
• Noise emissions from the operation of the licensed restaurant which
is proposed to operate up to 12:00am.

The proposed development has proposed the following hours of
operation:
The café is proposed to operate between the hours of 7:00am –
10:00pm (7 days a week).
The proposed restaurant with ancillary brewing facilities on the south-
western boundary will operate between 7:00am – 10:00pm (Sunday
– Wednesday) and will extend its operation hours on Thursday –
Saturday to midnight (12:00am).
All other retail tenancies have their own specific trading hours, but
will operate at any point between the hours of 7:00am – 8:30pm
(7days a week).

External Dinning and vehicles leaving site (eg 12.00am) are
considered that main noise risk areas as other matters can be
acoustically treated. Offensive noise from shouting or yelling will need
robust management from the business operator. Details on managing
theses issues needs addressing. 
Noise from equipment and plant is yet to be assessed but we
consider that this can be managed during works.
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A noise assessment under operating conditions is considered the
best way of dealing with potential issues.

Additionally the designated  "Lawn-Landscaped Garden Common
area for the enjoyment of visitors to the site and for consumption of
food and beverages purchased on site "requires clarification as to
whether this area will be open at night and if so what hours and if
liquor is to be consumed?

Sewer
The site has a septic tank and macerator pump which pumps to the
private sewer line off site (Council reference WW00620 approved 11
Feb 2021 for 5 years).

Restaurants will most likely require a grease trap to Sydney water
requirements.

The pump to sewer agreement will have restrictions and
requirements which we are not privy to at this time.
The increased load on this pump to sewer  system and its ability to
cope without failure (eg rags or other items can easily jamb
macerator systems) needs to be documented.  A blockage and
resulting overflow of a fully occupied site is likely to cause public
health and water pollution issues. A fail safe back up plan is
required.  

Smoke/ odour /water pollution matters. 
No issues anticipated.

Environmental Health seeks further comment/detail from the
applicant based on the above comments prior to any support being
given to the proposal.

 
ADDITIONAL INFORMATION RECEIVED AND OUR COMMENTS
21/11/2023
The applicant has also advised:
The existing site has a septic tank. Our preliminary design includes a
new sewer pump station with emergency storage.
 
Restaurants will most likely require grease to Sydney water
requirements. 1 x 3,000 litres noted grease arrestor is proposed.
 
The pump to sewer agreement will have restrictions and
requirements which we are not privy to at this time. No comment.
 
The increased load on this pump to sewer system and its ability to
cope without failure (eg rags or other items can easily jamb
macerator systems) needs to be documented. A blockage and
resulting overflow of a fully occupied site is likely to cause public
health and water pollution issues. A fail safe back up plan is required.
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Our fail-safe back up within the preliminary design includes a Muffin
Monster preceding the new sewer pump station, plus an emergency
storage tank.
So, the internal sewerage system will have three layers of
redundancy-
1.            Essential Power Supply
2.            Muffin Monster
3.            Emergency Storage.
 
Henry & Hymas will develop the design on behalf of the Applicant
and upload to the portal for Construction Certificate.

To progress this matter conditions of approval may be added in lieu
of further submissions and therefore Environmental Health will
support the proposal.

Further update additional information received by EH 28/11/23
clarifying a number of matters that proposed draft conditions were to
address. The applicant has requested that these conditions be
deleted to avoid any confusion. This has been done with exception of
the Plan of Management condition.

Environmental Health (Food
Premises, Skin Pen.)

Supported - subject to conditions

The provision of sanitary facilities we are advised is subject to final
plans however we are concerned that as facilities are to be partly
shared that we need to be satisfied that these will be adequate
(including the need for urinals). Sites where facilities are not
adequate or located at distance may be a potential issue. Therefore,
we need to know what calculations have been done to ensure
compliance with the BCA Part 4F Kitchen and food storage fit-out
details compliance can be dealt with by way of conditions. Access to
grease traps and sewer. This matter is dealt with under the industrial
referral.

Environmental Health cannot support the proposal at this time
pending additional information.

ADDITIONAL INFORMATION 21/11/2023
The applicant has confirmed Sanitary Facilities complying to BCA as:
Existing

Garden Centre 1 & 2

Ground Floor

1 pan
1 basin

Mezzanine

4 pans
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1 urinal
4 basins               

Flower Shop / Café staff
Mezzanine

2 pans
2 basins

New

Garden Centre Shared Amenity 2 (all tenancies have access)

5 pans
2 urinals
5 basins

Includes DDA compliant facilities

Total proposed (excluding Restaurant 1)

12 pans (5 male, 7 female)
3 urinals
12 basins (6 male, 6 female)

The works proposed will result in a surplus of sanitary facilities, when
Restaurant 1 is not operating.
and advised also:

Total proposed exclusively for Restaurant 1 (indicative)*

7 pans (incl DDA) (2 male, 5 Female)
3 urinals
6 basins (incl DDA) (2 male, 4 female)

* Note restaurant patrons will also have access to the Garden Centre
shared Amenity 2, immediately adjacent.

Total proposed for the development including Restaurant 1

18 pans
7 urinals
18 basins

The works proposed will result in a surplus of sanitary facilities.

Environmental Health therefore now supports the proposal with
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conditions.

Further update additional information received by EH 28/11/23
clarifying a number of matters that proposed draft  conditions were to
address. The applicant has requested that these conditions be
deleted to avoid any confusion ie " It is noted that fit-out of restaurant
1 will be undertaken under a separate approval pathway. This has
been done and conditions adjusted accordingly.

Landscape Officer Supported - subject to conditions

Additional Information Comment 28/11/23:
The amended plans are noted and the conditions have been updated
accordingly.

Original Comment:
Landscape Referral raises concern that the proposed development
does not achieve the 70% landscaped area under the WDCP
requirement, and this matter shall be assessed and determined
under merit consideration by the Assessing Planning Officer.
Furthermore, it is noted that the calculations shown on drawing A100-
20 DA-6 include permeable parking and walkways. Not including
these non-compliant areas, the landscaped area (or landscape open
space) is in fact 51%. The commentary from the Landscape Referral
team in the PLM notes was "...the use of permeable pavers is not
accepted as being part of the LOS for the purpose of the LOS
calculation and should only be used as a complimentary feature to
further enhance the site". Finally, some accessible carparking spaces
are shown within permeable areas, and Landscape Referral
questions the suitability of their location. 

The PLM notes stated "It is advised that Landscape team will seek a
landscape outcome to preserve / establish a boundary landscape
buffer to the cultivation area boundaries". Should the development
application be approved, an amended Landscape Plan shall be
submitted which includes a landscape buffer along the north-eastern
boundary for the full extent of the cultivation area, and shall be a
minimum width of 3 metres as measured perpendicular to that
boundary.

The Arboricultural Impact Assessment (AIA) identified 28 trees for
removal, of which 15 trees (3, 8, 9, 11, 16, 22, 23, 24, 25, 27, 28, 29,
30, 31, and 32) are exempt by species or height and as such do not
require consent for removal. Of the 13 remaining trees seven are
exotic species and six are native. These remaining 13 trees can be
supported for removal, and the landscape proposal shows 14
replacement native trees which will sufficiently offset any tree canopy
loss. Landscape Referral supports the tree protection
recommendations outlined in the AIA, and a Project Arborist shall be
engaged to supervise the works in the tree protection zone of trees to
be retained, subject to the imposed conditions. 
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NECC (Bushland and
Biodiversity)

Supported - subject to conditions

The proposal seeks approval for Alterations and additions to the
existing Hills Flower Market site.
The comments in this referral relate to the following applicable
controls and provisions:

NSW Biodiversity Conservation Act 2016
Planning for Bushfire Protection 2019
Warringah DCP - Clause E2 Prescribed Vegetation

The proposal has been submitted with an Arboricultural Impact
Assessment (AIA) that has assessed a total of 47 trees and
determined that a total of 3 high category trees (2, 4 and 5) and
another 25 low category trees would have to be removed in order to
facilitate the proposed alterations and additions (1, 3, 8, 9, 10, 11, 12,
14, 15, 16, 18, 20, 22, 23, 24, 25, 27, 28, 29, 30, 31, 21, 33, 34 and
35). Of these 28 trees a total of 7 trees are prescribed (4, 18, 20, 22,
33, 34 and 35). The submitted Tree management plan (pages 27 and
28 of the AIA) shows another 6 additional trees have been removed
before the submission of the application.

The submitted Bushfire report that has determined that the level of
risk to be awarded to the site is BAL 12.5. The BF report has also
determined that the existing Asset Protection Zones (APZ) are
compliant with PBP 2019 requirements. Therefore, no additional
vegetation removal will be required for the establishment of APZs.

The proposed Landscape Proposal includes a total of 14 native trees
and a range of native shrubs, groundcovers and climbers which are
found to be adequate for the area.

The development is designed, sited and will be managed to avoid
any significant adverse environmental impact.

NECC (Development
Engineering)

Supported - subject to conditions

The proposal includes the removal of the existing on-site stormwater
detention (OSD) basin and replaces this with a new combined OSD/
Water Quality basin adjacent to the proposed restaurant on the south
western boundary of the site. The submitted engineering plans have
been reviewed and the following information must be submitted for
further assessment.

1. The 'Drains' computer model for the design must be
submitted by the applicant's engineer.

2. A summary table for the OSD design is to be provided on the
drawings.

3. Hydraulic Grade Line Analysis for the connection into the
existing easement pipe.
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4. Dimensions of the basin to ensure required volume is

achieved.
5. An overflow is to be provided above the Top Water Level in

case of a blockage to the orifice.
6. The proposed detention basin exceeds 300mm in depth and

as such must include a fence around the perimeter for safety.
7. It is unclear how access for maintenance of the basin is

proposed. Details for access must be shown on the plans.

The submitted Geotechnical report references the incorrect plans
which detail a basement which does not appear to be included on the
architectural plans. It is considered that the report be amended to
reflect the correct plans and must also reference the civil engineering
plans.

The existing driveway access points are to remain which is
acceptable.

Development Engineering cannot support the proposal due to
insufficient information to dress stormwater management in
accordance with Clause C4 of the DCP.

Amended plans and documentation submitted 28/11/2023

The revised stormwater management plans and model have
addressed the previous issues. The Geotechnical report has also
been amended as requested.

Development Engineering support the proposal, subject to conditions
as recommended.

02/05/2024:

Amended stormwater plans reflecting boundary setback to 2.5m are
provided, no objections to approval subject to conditions as
recommended.

NECC (Water Management) Supported - subject to conditions
02/05/2024:
Amended stormwater plans reflecting boundary setback to 2.5m are
provided, no objections to approval subject to conditions as
recommended.

This application was assessed in consideration of:
• Supplied plans and reports;
• Relevant LEP and DCP clauses; and
• Northern Beaches Water Management for Development Policy
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The proposed stormwater management strategy is satisfactory.

Road Reserve Supported - without conditions

There are no apparent works on the road reserve or impacts on
existing road assets therefore no comments are provided.

Strategic and Place Planning
(Urban Design) Supported - without conditions

This advice is provided as an internal referral from the Urban Design
Unit to the Development Assessment Officer for consideration and
coordination with the overall assessment.

 

The application DA2023/0803 seeks consent for alterations and
additions to the existing Hills Marketplace development located at
No. 287 Mona Vale Road, Terrey Hills.
The following is proposed:

Demolition of some buildings, carparking and landscape;
Re-grading of part of the site;
Re-designed landscape;
Alteration to existing buildings;
Two new buildings to accommodate a larger garden centre.

Traffic Engineer Supported - subject to conditions

Additional comments on amended plans - 28/11/23

Amended plans have been received which slightly reduce the level of
offstreet parking from 188 to 182 spaces.  The proposed level of
parking still exceeds the DCP requirements with the previous referral
comments and conditions still valid 

Original comments - 3/10/23

The development application is for alterations and additions to the
existing Hills Marketplace garden. The existing development on the
site is comprised of a Plant Nursery/Flower Shop (1685m2), Rural
Supplies premises (570m2), a cafe/restaurant (seating capacity for
86 patrons), ancilliary offices, a house and offstreet parking to
support the existing uses.

The proposed development will have an expanded garden centre
(1042m2) Flower Shop (473.6m2), Rural supplies (350.7m2), a
second restaurant will be added with a total restaurant seating
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capacity of 366 seats (711m2) and ancilliary offices (235.9m2). A total
of 188 car spaces will be available to support the uses with 5 loading
bays/servicing bays catering for small and medium rigid trucks.    

Traffic Generation

The applicants traffic consultant has conducted surveys of traffic
movements to and from the site to establish the existing traffic
generation from the site, the traffic consultant has then revised these
values to take account of traffic generated by the alterations and
additions on the site to estimate the post development traffic
generation. It has bene estimated that the peak projected traffic
generation from the site of post development will be 201 vehicles per
hour in the weekend midday period however the weekend peak will
only increase by 2 vehicles per hour above existing volumes. The
largest increase in traffic generation from the site post development is
anticipated to occur in am peak period with 25 additional traffic
movements per hour. 

SIDRA analysis conducted for a number of intersections surrounding
the development has revealed little change to the level of service or
delays at the intersections and on this basis the traffic generation
from the site post development is not a matter of concern.   

Parking 

The development will be swerved by 188 car parking spaces
including 39 in an existing basement level. Six of the 188 spaces are
accessible parking spaces. There are also 3 motorcycle parking
spaces, 2 medium rigid vehicle service bays and 3 Small Rigid
Vehicle service bays. 

In terms of DCP requirements the development requires:

1 parking space for every 3 seats for the restaurant uses i.e 336/3 =
112 car spaces
6.1 spaces per 100m2 GLFA (retail) for the flower shop i.e
473.6*6.1/100= 29 spaces

For the garden centre and rural supplies uses the Warringah DCP
suggests that Landscape and Garden supplies developments should
provide 15 spaces or 0.5 spaces per 100m2 of site area. These rates
are considered likely to underestimate parking demands for this type
of use which is more appropriately assessed as bulky goods retail.
  
1.9 spaces per 100m2 GFA (bulky goods retail) for the garden centre
= 1042*1.9/100 = 20 spaces
1.9 spaces per 100m2 GFA (bulky goods retail) for the rural supplies 
= 350.7*1.9/100 = 7 spaces

1 space/40m2 for the ancilliary office uses = 235.9/40 = 6 spaces
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Total parking requirement = 112 + 29 + 20 + 7 + 6 = 174 spaces. 

The parking provision of 188 spaces exceeds this requirement. The
developer proposes that 6 of these spaces (3%) be accessible which
is supported. The accessible parking spaces appear to be sized and
marked in accordance with AS2890.6 however this will be
conditioned. 

Vehicle Access

No changes are proposed to the the existing vehicular access
arrangements with separate entry and exit driveways to remain
accessible from Mona Vale Road and a third vehicle ingress/egress
driveway to remain available via a right of way to Myoora Road. The
retention of the vehicle access points to Mona Vale Road, a State
Road, has not been opposed by Transport for NSW (TfNSW) and as
such their retention is supported. The swept path plots provided in
the traffic report show trucks entering and exiting via the Mona Vale
Road Entry driveway which is inadequately sized to allow for passing
of an egressing medium rigid truck and entry of a B85 vehicle,
permitting truck egress by this driveway would therefore be unsafe.
The driveways to Mona vale Road should therefore be marked and
signposted as Entry and Exit driveways to clarify any confusion. This
will be conditioned.    

Servicing

The RMS Guide to traffic generating developments encourages
developers to provide separate driveways for truck access and
passenger vehicle access. This development provides no separation
of service vehicles from customer vehicle traffic which may result in
vehicle to vehicle conflict and safety concerns particularly for
movements involving reversing trucks in areas of high pedestrian
activity such as customer carparking areas.

The service/delivery bays are each sized to cater for movements only
by small and medium rigid vehicles (MRVs) less than 8.8m in length.
It is noted in the traffic report that some deliveries/servicing by trucks
greater than 8.8m will occur but that these generally take place prior
to 7am and after 4pm. The restaurant uses, which are proposed to
occur into the evening will mean that customers will still be parking
on site after hours. To minimise conflict between customer
movements and deliveries by vehicles in excess of 8.8m in length it
will be conditioned that vehicles larger than 8.8m MRV's access the
site only via Myoora Road after 10pm and before 6am to minimise
conflict with customer vehicles or pedestrians. In addition, to cater for
afterhours turning by vehicles up to the size of 14.8m semi-trailers it
will be conditioned that a No Parking zone applying 6pm to 7am to be
signposted throughout the 15 bay 90 degree parking areas denoted
Zone 13 & Zone 15 on the DA plan No. A100-20 DA-6  
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A revised Loading and Service Vehicle Management Plan will also be
conditioned to ensure that the above requirements are captured. 

Waste Officer Supported - subject to conditions

Waste Management Assessment

External Referral Body Comments
Ausgrid - SEPP (Transport
and Infrastructure) 2021,
s2.48

Supported - subject to conditions

The proposal was referred to Ausgrid who provided a response
stating that the proposal is acceptable subject to compliance with the
relevant Ausgrid Network Standards and SafeWork NSW Codes of
Practice. These recommendations will be included as a condition of
consent.

Roads and Maritime Service
- SEPP (Transport and
Infrastructure) 2021, s2.122 -
Traffic generating
development

Supported - subject to conditions

The proposal was referred to Transport for NSW (TfNSW) who
provided a response stating that the proposal is acceptable subject to
the following requirements:

1. Detailed design plans and hydraulic calculations of any
changes to the stormwater drainage system that impact upon
Mona Vale Road are to be submitted to TfNSW for approval,
prior to the commencement of any works.

A plan checking fee will be payable, and a performance bond
may be required before TfNSW approval is issued.

2. A Road Occupancy Licence (ROL) should be obtained from
Transport Management Centre for any works that may impact
on traffic flows on the Mona Vale Road during construction
activities.

These recommendations will be included as a condition of consent.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs and LEPs), Development Controls Plans and Council
Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs and LEPs),
Development Controls Plans and Council Policies have been considered in the assessment, many
provisions contained within the document are not relevant or are enacting, definitions and operational
provisions which the proposal is considered to be acceptable against.
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As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

SEPP (Transport and Infrastructure) 2021

Ausgrid

Section 2.48 of Chapter 2 requires the Consent Authority to consider any development application (or
an application for modification of consent) for any development carried out: 

within or immediately adjacent to an easement for electricity purposes (whether or not the
electricity infrastructure exists).
immediately adjacent to an electricity substation.
within 5.0m of an overhead power line.
includes installation of a swimming pool any part of which is: within 30m of a structure
supporting an overhead electricity transmission line and/or within 5.0m of an overhead
electricity power line.

Comment:

The proposal was referred to Ausgrid who raised no objections, subject to conditions which have been
included in the recommendation of this report.

Transport for NSW (TfNSW)

Section 2.118 - Development with frontage to classified road states:

The consent authority must not grant consent to development on land that has a frontage to a
classified road unless it is satisfied that—

(a)  where practicable and safe, vehicular access to the land is provided by a road other than the
classified road, and

(b)  the safety, efficiency and ongoing operation of the classified road will not be adversely affected by
the development as a result of—
(i)  the design of the vehicular access to the land, or
(ii)  the emission of smoke or dust from the development, or
(iii)  the nature, volume or frequency of vehicles using the classified road to gain access to the land,
and

(c)  the development is of a type that is not sensitive to traffic noise or vehicle emissions, or is
appropriately located and designed, or includes measures, to ameliorate potential traffic noise or
vehicle emissions within the site of the development arising from the adjacent classified road.

Comment:

The application was referred to Transport for NSW who did not raise any objection to the proposal.
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Section 2.121 and Schedule 3 of this Policy requires that the following development(s) are referred to
the TfNSW as Traffic Generating Development:

Purpose of Development  Size or Capacity
(Site with access to any road)

Size of Capacity
(Site with access to classified

road or to a road that connects
to classified road if access is

within 90m of connection,
measured along alignment of

connecting road)
Commercial premises 10,000m² in area 2,500m² in area
Shops and commercial premises 4,000m² 1,000m²

Note: Under Section 2.121(2) of Chapter 2, ‘relevant size of capacity ‘is defined as meaning:

“(2) (a)  in relation to development on a site that has direct vehicular or pedestrian access to any road -
the size or capacity specified opposite that development in Column 2 of the Table to Schedule 3, or

(b)  in relation to development on a site that has direct vehicular or pedestrian access to a classified
road or to a road that connects to a classified road where the access (measured along the alignment
of the connecting road) is within 90m of the connection - the size or capacity specified opposite that
development in Column 3 of the Table to Schedule 3.”
 
Comment:
The site is accessed via Mona Vale Road, which is a classified road and has an area greater than
2,500m2 and is therefore traffic generating development.

The application was referred to Transport for NSW who responded and did not raise any objection to
the proposal.

SEPP (Industry and Employment) 2021

Section 3.6 and 3.11 of Chapter 3 require Council to determine consistency with the objectives
stipulated under Subsection 3.1 (1)(a) of the aforementioned SEPP and to assess the proposal against
the assessment criteria of Schedule 5. 

The objectives of this chapter aim to ensure that the proposed signage is compatible with the desired
amenity and visual character of the locality, provides effective communication and is of high quality
having regards to both design and finishes. 

The proposal comprises nine (9) illuminated business identification signs associated with the
businesses to operate from Hills Marketplace. This includes the installation of eight (8) new wall signs,
and one (1) freestanding sign. It is noted that that the new signage largely relates to upgrading internal
wayfinding signs. Proposed signage that is street facing and/or visible from any public place consists
of two signs listed below:

S3 - Wall sign for new restaurant: 2.4m (L) x 2.4m (H). Painted with external illumination.
S9 - Freestanding building identification sign: 2.4m (L) x 1.2m (H). Not illuminated.
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Figure 1. Signage details

Figure 2. Signage Map

In accordance with the provisions stipulated under Schedule 5 of Chapter 3, the following assessment
is provided:
 
Matters for Consideration Comment Complies
1. Character of the area
Is the proposal compatible with the existing or

It is considered the proposed signage
is compatible with the existing and

YES
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desired future character of the area or locality in
which it is proposed to be located?

desired future character of the locality.

Is the proposal consistent with a particular theme
for outdoor advertising in the area or locality?

The proposed signage is consistent
with the theme for the site, and the
signage is to identify the nature of the
businesses operating within Hills
Marketplace.

YES

2. Special areas
Does the proposal detract from the amenity or
visual quality of any environmentally sensitive
areas, heritage areas, natural or other
conservation areas, open space areas,
waterways, rural landscapes or residential
areas?

The proposed signage is not likely to
detract from the amenity, or visual
quality of the site. The signage is
located within the site boundaries, and
is not considered to impact upon
any environmentally sensitive areas,
heritage areas, natural or other
conservation areas, open space areas,
waterways, rural landscapes or
residential areas.

YES

3. Views and vistas
Does the proposal obscure or compromise
important views?

The proposed signage will not obscure,
or comprise important views.

YES

Does the proposal dominate the skyline and
reduce the quality of vistas?

The proposed signage is not of a scale
that will will dominate the skyline, or
reduce the quality of vistas.

YES

Does the proposal respect the viewing rights of
other advertisers?

The proposed signage will not impact
upon any viewing rights of other
advertisers.

YES

4. Streetscape, setting or landscape
Is the scale, proportion and form of the proposal
appropriate for the streetscape, setting or
landscape?

The scale, proportion of form of the
proposed signage is consistent with the
streetscape, setting, and landscape of
the site.

YES

Does the proposal contribute to the visual
interest of the streetscape, setting or landscape?

The proposed signage contribute to the
visual interest of the setting, and
landscape. The proposed signage is
located within the subject site, and
therefore will not impact upon the
streetscape.

YES

Does the proposal reduce clutter by rationalising
and simplifying existing advertising?

The proposed signage upgrades are
considered to simplify the existing
signage.

YES

Does the proposal screen unsightliness? The proposed signage is not used as a
visual screen, and does not screen
unsightliness.

YES

Does the proposal protrude above buildings,
structures or tree canopies in the area or
locality?

The proposed signage will not protrude
above buildings, or above structures or
tree canopies.

YES

Does the proposal require ongoing vegetation
management?

The proposed signage does not require
ongoing vegetation management.

YES

5. Site and building
Is the proposal compatible with the scale,

The proposed signage is compatible
with the scale, proportion, and

YES
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proportion and other characteristics of the site or
building, or both, on which the proposed signage
is to be located?

characteristics of the site and building
on which the proposed signage is to be
located.

Does the proposal respect important features of
the site or building, or both?

It is considered the proposed signage
will not impact upon any important
features of the site or building.

YES

Does the proposal show innovation and
imagination in its relationship to the  site or
building, or both?

The signage has been designed to
respect the existing built form
relationship, and complement its
design by providing appropriate
business identification.

YES

6. Associated devices and logos with
advertisements and advertising structures
Have any safety devices, platforms, lighting
devices or logos been designed as an integral
part of the signage or structure on which it is to
be displayed? 

The proposed signage does not
include any safety devices, or
platforms.

YES

7. Illumination
Would illumination result in unacceptable glare?
Would illumination affect safety for pedestrians,
vehicles or aircraft? Would illumination detract
from the amenity of any residence or other form
of accommodation?

The business identification signs will
have a low level of illumination limited
to the lettering, graphics and logos
which will be controlled by a timer to
turn on during the operating hours of
the associated business.

YES

Can the intensity of the illumination be adjusted,
if necessary?

The illumination of of the signage is
low-level. In addition, given the
significant distance from any residential
accommodation it is not likely to result
in adverse amenity impacts.

YES

Is the illumination subject to a curfew? The signage will only be illuminated
during the operating hours of the
associated business.

YES

8. Safety
Would the proposal reduce the safety for any
public road, pedestrians or bicyclists?

The proposed signage would not
reduce the safety for any public road,
pedestrians or bicyclists given the
signs are located within the site
boundaries.

YES

Would the proposal reduce the safety for
pedestrians, particularly children, by obscuring
sightlines from public areas?

The proposed signage would not
reduce the safety for pedestrians
including children, as there are no
sightlines that are obscured as a result
of the signage.

YES

Accordingly, the proposed signage is considered to be of a scale and design suitable for the locality.
The proposal is therefore deemed to be consistent with the provisions of this chapter and its
underlying objectives.

SEPP (Resilience and Hazards) 2021

Chapter 4 – Remediation of Land
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Sub-section 4.6 (1)(a) of Chapter 4 requires the consent authority to consider whether land is
contaminated.

In response to the above requirements of Chapter 4, the applicant has submitted a Preliminary
Environmental Site Investigation dated 8 November 2022 and prepared by Geo-Logix Pty Ltd. In its
conclusion, the investigation states:

The results of the assessment did not identify any conditions requiring the site to be remediated. The
site is considered suitable for the proposed redevelopment.

In this regard, Council is satisfied that the land can be made suitable for the purpose for which the
development is proposed to be carried out and the recommendations included in the investigation are
included as conditions in the Recommendation of this report.

Warringah Local Environmental Plan 2011

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? Yes
zone objectives of the LEP? Yes

Principal Development Standards
 Standard Requirement Proposed % Variation Complies
 Height of Buildings 8.5m 8.3m (Restaurant 1)

5.6m (Garden Centre 4)
4.0m (Rural Supplies)

3.9m (Garden Centre 3)

N/A Yes

Permissibility
The proposal seeks consent for a variety of uses, while also expanding upon existing uses within the
site. The proposed Food and Drink Premise (restaurant 1), Garden Centre (garden centres 3 & 4), and
Landscaping Material Supplies (rural supplies) are permissible uses pursuant to Schedule 1 of WLEP
2011, as discussed further in Section 2.5 of this report. Additionally, the proposal involves the minor
expansion and reconfiguration of the existing flower shop. Since Shops are prohibited land use within
the RU4 Primary Production Small Lots zone under WLEP 2011, this aspect has been elaborated
upon in the 'Existing Use Rights' section of this report.

Compliance Assessment
Clause Compliance with

Requirements
2.5 Additional permitted uses for particular land Yes
4.3 Height of buildings Yes
4.6 Exceptions to development standards N/A
5.3 Development near zone boundaries Yes
6.2 Earthworks Yes
6.4 Development on sloping land Yes
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Detailed Assessment

2.5 Additional permitted uses for particular land

The site falls within Schedule 1 Additional Permitted Uses - Area 18 pursuant to the WLEP 2011 which
reads:

18   Use of certain land in the vicinity of Mona Vale and Myoora Roads, Terrey Hills

(1)  This clause applies to land in the vicinity of Mona Vale and Myoora Roads, Terrey Hills,
shown as “Area 18” on the Additional Permitted Uses Map.

(2)  Development for the purposes of educational establishments, garden centres, hospitals,
hotel or motel accommodation, places of public worship, recreation areas, recreation facilities
(indoor), recreation facilities (outdoor), registered clubs and restaurants or cafes is permitted
with consent.

A "Garden Centre" is defined as:
garden centre means a building or place the principal purpose of which is the retail sale of plants and
landscaping and gardening supplies and equipment. It may include a restaurant or cafe and the sale of
any of the following—

(a)  outdoor furniture and furnishings, barbecues, shading and awnings, pools, spas and
associated supplies, and items associated with the construction and maintenance of outdoor
areas,

(b)  pets and pet supplies,

(c)  fresh produce.

Note: garden centres are a type of retail premises—see the definition of that term in this Dictionary.

Comment: 

The proposal's predominant use is appropriately defined as a garden centre and is therefore permitted
with consent in the RU4 zone pursuant to Schedule 1. Furthermore, the proposal includes a new
restaurant that incorporates an area for ancillary brewing equipment. This brewing component is
viewed as supplementary to the restaurant's main function, given its small size and scale, and
therefore does not constitute a large-scale production operation.

Zone RU4 Primary Production Small Lots

 Land use definition: WLEP 2011  Permitted or Prohibited
shop means premises that sell merchandise
such as groceries, personal care products,
clothing, music, homewares, stationery, electrical
goods or the like or that hire any such
merchandise, and includes a neighbourhood
shop and neighbourhood supermarket, but does
not include food and drink premises or restricted
premises

 Prohibited

The proposal involves the minor expansion and reconfiguration of the existing flower shop. Under
WLEP 2011, shops are a prohibited land use within the RU4 Primary Production Small Lots zone.
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However, the application relies on existing use rights, as the shop was approved (Development
Consent: DA2004/1012, dated 31 January 2006) prior to WLEP 2011 coming into force.

Refer to the detailed discussion under 'Existing Use Rights'.

As existing use rights have been established to apply to the land and the development, the proposal is
therefore permissible with consent, notwithstanding the prohibition that applies in the zone.

The underlying objectives of the RU4 Primary Production Small Lots zone

To enable sustainable primary industry and other compatible land uses.

Comment:

The retention of the existing shop is supported, and the retention of this land use is not in
considered inappropriate adjacent to residential properties.

To encourage and promote diversity and employment opportunities in relation to primary
industry enterprises, particularly those that require smaller lots or that are more intensive in
nature.

Comment:

The development will necessitate the employment of persons in a variety of different roles
which is supported.

To minimise conflict between land uses within this zone and land uses within adjoining zones.

Comment:

The presence of a garden centre adjacent to various land uses on adjoining sites is not
considered to generate any unreasonable conflicts - particularly noting such a relationship has
existed for more than 20 years.

To minimise the impact of development on long distance views of the area and on views to and
from adjacent national parks and bushland.

Comment:

It is not considered that the development will impact on long and short distance views.

To maintain and enhance the natural landscape including landform and vegetation.

Comment:

The proposal's enhanced landscaping design will complement the natural landscape including
landform and vegetation, particularly along the Mona Vale Road frontage.

To ensure low intensity of land use other than land uses that are primary industry enterprises.

Comment:
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The predominate uses proposed on site all fall within the definition of a garden centre and are
permitted with consent in the zone. The intensity of the uses are considered to be acceptable
and compatible within the immediate locality. 

To maintain the rural and scenic character of the land.

Comment:

The proposal involves substantial landscaping works to enhance the it's scenic qualities and
complement the surrounding rural character.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the aims and objectives of WLEP 2011, WDCP and the objectives specified in s.5(a)(i) and (ii) of
the Environmental Planning and Assessment Act, 1979.  Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

6.2 Earthworks

The objectives of Clause 6.2 - 'Earthworks' require development:

(a) to ensure that earthworks for which development consent is required will not have a detrimental
impact on environmental functions and processes, neighbouring uses, cultural or heritage items or
features of the surrounding land, and
(b) to allow earthworks of a minor nature without requiring separate development consent.

In this regard, before granting development consent for earthworks, Council must consider the
following matters:

(a) the likely disruption of, or any detrimental effect on, existing drainage patterns and soil stability in
the locality

Comment: The proposal is unlikely to unreasonably disrupt existing drainage patterns and soil stability
in the locality.

(b) the effect of the proposed development on the likely future use or redevelopment of the land

Comment: The proposal will not unreasonably limit the likely future use or redevelopment of the land.

(c) the quality of the fill or the soil to be excavated, or both

Comment: The excavated material will be processed according to the Waste Management Plan for the
development. A condition has been included in the recommendation of this report requiring any fill to
be of a suitable quality.

(d) the effect of the proposed development on the existing and likely amenity of adjoining properties

Comment: The proposed earthworks will not result in unreasonable amenity impacts on adjoining
properties. Conditions have been included in the recommendation of this report to limit impacts during
excavation/construction.

(e) the source of any fill material and the destination of any excavated material
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Comment: The excavated material will be processed according to the Waste Management Plan for the
development. A condition has been included in the recommendation of this report requiring any fill to
be of a suitable quality.
 
(f) the likelihood of disturbing relics

Comment: The site is not mapped as being a potential location of Aboriginal or other relics.

(g) the proximity to and potential for adverse impacts on any watercourse, drinking water catchment or
environmentally sensitive area

Comment: The site is not located in the vicinity of any watercourse, drinking water catchment or
environmentally sensitive areas.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the aims and objectives of WLEP 2011, WDCP and the objectives specified in s.5(a)(i) and (ii) of
the Environmental Planning and Assessment Act, 1979.  Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

6.4 Development on sloping land

Under this clause, development consent must not be granted to development on land to which this
clause applies unless the consent authority is satisfied that:

(a)  the application for development has been assessed for the risk associated with landslides in
relation to both property and life, and

Comment: The applicant has submitted a Geotechnical Assessment Report prepared by a suitably
qualified geotechnical expert. This report concludes that the proposed development is acceptable from
a geotechnical perspective and therefore, Council is satisfied that the development has been assessed
for the risk associated with landslides in relation to both property and life.

(b)  the development will not cause significant detrimental impacts because of stormwater discharge
from the development site, and

Comment: The applicant has submitted a Geotechnical Assessment Report prepared by a suitably
qualified geotechnical expert. This report concludes that the proposed development is acceptable from
a geotechnical perspective. The application has also been assessed by Council's Development
Engineers in relation to stormwater. The Engineers have raised no objections to approval, subject to
conditions. Therefore, Council is satisfied that the development will not cause significant detrimental
impacts because of stormwater discharge from the development site.

(c)  the development will not impact on or affect the existing subsurface flow conditions.

Comment: The applicant has submitted a Geotechnical Assessment Report prepared by a suitably
qualified geotechnical expert. This report concludes that the proposed development is acceptable from
a geotechnical perspective. The application has also been assessed by Council's Development
Engineers in relation to stormwater. The Engineers have raised no objections to approval, subject to
conditions. Therefore, Council is satisfied that the development will not result in adverse impacts or
effects on the existing subsurface flow conditions.
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Warringah Development Control Plan

Built Form Controls
 Built Form Control Requirement Proposed %

Variation*
Complies

 B1 Wall height 7.2m 5.9m (Restaurant 1) N/A Yes
 B4 Site Coverage 20% (4000m2) 19% (3833.1m2) N/A Yes

 B5 Side Boundary Setbacks 7.5m - North 14.5m (Carpark) N/A Yes
7.5m - South 2.5m (Underground

bio-basin)
3.5m (Reversing bay)
7.5m (Restaurant 1)

66.7%
53.3%

N/A

No
No
Yes

 B9 Rear Boundary Setbacks 7.5m 5.0m (Carpark) 33.3% No
 B14 Main Roads Setback 30.0m

(Buildings/signs)
30.0m (Restaurant 1)

10.8m (Signage)
N/A
64%

Yes
No

15.0m (Parking)   15.0m (Carpark)  N/A Yes
 D1 Landscaped Open Space
(LOS) and Bushland Setting

70% 51.1% (10,216.7‬m2) 27% No

Compliance Assessment
Clause Compliance

with
Requirements

Consistency
Aims/Objectives

A.5 Objectives Yes Yes
B1 Wall Heights Yes Yes
B4 Site Coverage Yes Yes
B5 Side Boundary Setbacks No Yes
B9 Rear Boundary Setbacks No Yes
B14 Main Roads Setback No Yes
C2 Traffic, Access and Safety Yes Yes
C3 Parking Facilities Yes Yes
C4 Stormwater Yes Yes
C7 Excavation and Landfill Yes Yes
C8 Demolition and Construction Yes Yes
C9 Waste Management Yes Yes
D1 Landscaped Open Space and Bushland Setting No Yes
D3 Noise Yes Yes
D6 Access to Sunlight Yes Yes
D7 Views Yes Yes
D8 Privacy Yes Yes
D9 Building Bulk Yes Yes
D10 Building Colours and Materials Yes Yes
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Clause Compliance
with

Requirements

Consistency
Aims/Objectives

D11 Roofs Yes Yes
D12 Glare and Reflection Yes Yes
D14 Site Facilities Yes Yes
D18 Accessibility and Adaptability Yes Yes
D20 Safety and Security Yes Yes
D21 Provision and Location of Utility Services Yes Yes
D23 Signs Yes Yes
E1 Preservation of Trees or Bushland Vegetation Yes Yes
E2 Prescribed Vegetation Yes Yes
E6 Retaining unique environmental features Yes Yes
E10 Landslip Risk Yes Yes

Detailed Assessment

B5 Side Boundary Setbacks

Description of Non-compliance

Clause B5 requires development to provide a minimum side setback of 7.5m. 

The development provides a minimum side setback of 2.5m to the southern boundary, which results in
a variation of 66.7% (i.e. 5.8m). The non-compliant element is an underground bio-basin, which is
largely below existing ground level.

In addition, the proposed at-grade reversing bay provides a minimum southern side setback of 3.5m.

The figure below indicates the areas of non-compliance.
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Figure 3. Southern boundary side setback non-compliance

Merit Consideration

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

To provide opportunities for deep soil landscape areas

Comment

The proposal involves a slight increase of deep soil landscaping by 6.7‬% (1,320.3‬m2).

The reduced side setback as amended is landscaped by trees and shrubbery to provide
suitable screening. Therefore, the reduced setback does not limit the provision of opportunities
for deep soil landscape areas.

To ensure that development does not become visually dominant

Comment

The proposed encroachments within the southern side setback are consistent with the existing
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and nearby developments by virtue of their location within the subject site's southwest corner.
The non-compliant elements low-lying and are situated at a significant distance from the
frontage and adjacent buildings. Furthermore, the amended landscape plan seeks to heavily
vegetate the intervening area between these setbacks. As such, the structure will not appear
visually dominant when viewed from the street or surrounding properties.

To ensure that the scale and bulk of buildings is minimised

Comment

The non-compliant elements are low-lying such that it would not add to the scale and bulk of
the development.

To provide adequate separation between buildings to ensure a reasonable level of privacy,
amenity and solar access is maintained 

Comment

The site is adjoined by a function centre on No.48 Myoora Road that also has a reduced
landscaped buffer due to the existing driveway. Notwithstanding, suitable separation between
buildings is provided and the nature of the structures proposed within the side setback are not
considered to give rise to any unacceptable amenity impacts.

To provide reasonable sharing of views to and from public and private properties

Comment

The non-compliant elements are low-lying and will not obstruct existing views from or to public
and private properties.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

B9 Rear Boundary Setbacks

Description of Non-compliance

The proposed permeable parking area provides a minimum rear setback of 5.5m. The control requires
a minimum rear setback 7.5m. 

The non-compliance is diagrammatically displayed below:
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Figure 4. Rear setback non-compliance

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

To ensure opportunities for deep soil landscape areas are maintained.

Comment: 

The proposal provides a sufficient deep soil landscape area to the rear of the site.

To create a sense of openness in rear yards.

Comment: 

As above, the proposal being an at-grade uncovered car park represents a minor
encroachment within the rear setback with the majority of areas being open and landscaped,
which allows for a reasonable sense of openness within the rear yard.

To preserve the amenity of adjacent land, particularly relating to privacy between buildings.

Comment: 
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Adequate deep soil landscaping is proposed along the rear boundary, which will allow for
suitable opportunities for the establishment of planting that is of a size and scale to screen the
development from adjoining properties. In addition, the works are substantially set back from
adjoining buildings, which mitigates any unacceptable visual and aural privacy impacts.
Therefore, the proposal has been designed appropriately to preserve neighbourhood amenity. 

To maintain the existing visual continuity and pattern of buildings, rear gardens and landscape
elements.

Comment:

The proposal will not disrupt or compromise the existing visual continuity and pattern of
buildings, rear gardens or landscape elements due to its minimal elevation and minor
encroachment within the rear setback.

To provide opportunities to maintain privacy between dwellings.

Comment:

As above, the proposal has been adequately designed and sited to maintain privacy between
dwellings.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in section 1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

B14 Main Roads Setback

Description of Non-compliance

Part B14 requires that development shall be setback 30m from the boundary perpendicular to Mona
Vale Road. The clause also includes an exception provision which permits ground level car parking
between 15m and 30m from the road boundary, provided that views of the car park from the main road
are screened by landscaping. The control also requires that no signs are to be erected in the 30m front
setback area.

The proposal fails to achieve compliance with the numerical requirements of the control. A
freestanding sign is proposed approximately 10.8m from the boundary.

Car parking is proposed within the area 15m to 30m from the subject site's southeast corner. This
represents a significant improvement over the current car park, which is located just 4.9m from the
frontage. The increased setback enables the establishment of substantial plantings to effectively
screen the proposed car park.

Merit Consideration

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:
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To provide a densely landscaped buffer between the development and the main road/s.

Comment: 

The proposal (as amended) has been designed to minimise carparking in the front setback to
provide a densely landscaped buffer along the Mona Vale Road frontage. The proposed sign is
located within an existing planter bed and will not require the removal of any significant
vegetation. Overall, the proposal will maintain and enhance, through additional planting, the
existing landscaped buffer provided between the development and Mona Vale Road.

To enhance the aesthetic quality of main roads.

Comment: 

As detailed above, the proposal will provide additional landscaping along the Mona Vale Road
frontage which will enhance the aesthetic quality of Mona Vale Road.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

C3 Parking Facilities

An assessment of the car parking provisions, having regard to the requirements under WDCP 2011
and the TfNSW Guide to Traffic Generating Development has been undertaken (See Traffic Referral
for further comments).

In summary, the proposed development provides on-site car parking for 182 vehicles, which exceeds
the parking requirement of 174 spaces spaces for the proposed development.

D1 Landscaped Open Space and Bushland Setting

Description of Non-compliance

Clause D1 requires a Landscaped Open Space (LOS) area of 70%.

The control provides the following advice, when measuring these area:  

a) Driveways, paved areas, roofed areas, tennis courts, car parking and stormwater structures, decks,
etc, and any open space areas with a dimension of less than 2 metres are excluded from the
calculation; 
b) The water surface of swimming pools and impervious surfaces which occur naturally such as rock
outcrops are included in the calculation; 
c) Landscaped open space must be at ground level (finished); and 
d) The minimum soil depth of land that can be included as landscaped open space is 1 metre.

In this regard, the proposed permeable car parking and any open space areas with a dimension of less
than 2.0m are excluded from this calculation. Consequently, the calculable area amounts to 51.1%
(10,216.7 m²) of the total site area.

The proposal will increase the site's deep soil landscaped area by approximately 6.7% (1,320.3 m²),
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from 44.4% (8,896.4 m²) to 51.1%.

Merit Consideration

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

To enable planting to maintain and enhance the streetscape.

Comment:

Despite the breach of deep soil landscape open space requirements sufficient planting is
retained and enhanced to enhance the streetscape along Mona Vale Road. 

To conserve and enhance indigenous vegetation, topographical features and habitat for
wildlife. 

Comment:

The proposal will have no adverse impact on the topographical features and habitat for wildlife.
Direct biodiversity impacts are limited to tree removal, involving the removal of 28 trees, of
which 15 trees are exempt by species or height. The landscape plan proposes 15 replacement
native trees, which will sufficiently offset any tree canopy loss. The proposal has also been
reviewed by Council's Natural Environment departments, who raised no objections, subject to
the recommended conditions of consent.

To provide for landscaped open space with dimensions that are sufficient to enable the
establishment of low lying shrubs, medium high shrubs and canopy trees of a size and density
to mitigate the height, bulk and scale of the building.

Comment: 

The landscape proposal incorporates a variety of landscape treatments to the area of the
development works, including tree and mass planting to the front setback zone of the property
to soften the built form.

To enhance privacy between buildings. 

Comment:

The siting of the development will ensure there are no adverse visual and acoustic privacy
impacts on neighbouring sites.

To accommodate appropriate outdoor recreational opportunities that meet the needs of the
occupants.

Comment: 

The proposal will continue to provide appropriate outdoor areas that meet the needs of the
patrons and staff.
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To provide space for service functions, including clothes drying. 

Comment:

The proposal allows for sufficient space for the service function of the garden centre including
equitable and safe access for patrons and staff.

To facilitate water management, including on-site detention and infiltration of stormwater. 

Comment:

Council's Development Engineer has confirmed that there are no objections to the proposed
water management subject to conditions.   

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

D3 Noise

An Acoustic Assessment (dated June, 2023) of the proposed development has been carried out by
Stantec and accompanies the development application.

The assessment has predicted noise impacts at the most sensitive boundary positions. The
calculations show that all the relevant criteria (as provided for in the WDCP 2011 and EPA NSW
Industrial Noise Policy) for noise emissions will be met.

The assessment concludes that 'the development and its proposed site are not expected to generate
or be exposed to excessive noise or vibration'.

Council's Environmental Health Officer has also reviewed the Acoustic Report and has raised no
objections to approval, subject to conditions.

D8 Privacy

Merit Consideration

The submission received raised privacy as a concern, particularly, with regard to the proposed
restaurant located within the subject site's southeast corner. 

Accordingly, the development is considered against the underlying Objectives of the Control as
follows:

To ensure the siting and design of buildings provides a high level of visual and acoustic privacy
for occupants and neighbours.

Comment:

The proposed restaurant is single storey located 7.5m from the southern side boundary and
approximately 21.0m from the nearest building, commonly known as Miramare Gardens. The
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proposed restaurant and outdoor seating areas are orientated to the north, with limited
openings directed toward the southern side boundary. In addition, the southern side setback is
landscaped by trees and shrubbery to provide suitable screening.

The Acoustic Report dated June 2023 that accompanies the application demonstrates that the
proposal will preserve an acceptable level of acoustic privacy. Council's Environmental Health
Officer has also reviewed the Acoustic report. The Environmental Health officer has raised no
objections to approval, subject to conditions, including additional certification of acoustic
requirements.  

Overall, the proposal as conditioned will provide a high level of visual and acoustic privacy for
occupants and neighbours.

To encourage innovative design solutions to improve the urban environment. 

Comment:

The proposal includes a comprehensive landscape design that will enhance the presentation of
the subject site within the urban environment and will provide a more scenic frontage in
keeping with the rural character character of Mona Vale Road.

To provide personal and property security for occupants and visitors.

Comment: 

The proposal will ensure personal and property security will be maintained. 

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

D23 Signs

A detailed assessment of the proposed signage has been provided earlier in the report in relation to
Chapter 3 of SEPP (Industry and Employment) 2021.

The assessment indicates that the signage is appropriate and consistent with the provisions under
SEPP (Industry and Employment) 2021.

Similarly, it is considered that the proposed signage is consistent with the objectives of Part D23 of
the Warringah DCP 2011.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly affect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
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POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2022

The proposal is subject to the application of Northern Beaches Section 7.12 Contributions Plan 2022.

A monetary contribution of $97,295 is required for the provision of new and augmented public
infrastructure. The contribution is calculated as 1% of the total development cost of $9,729,500.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2021;
All relevant and draft Environmental Planning Instruments;
Warringah Local Environment Plan;
Warringah Development Control Plan; and
Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental
Effects, all other documentation supporting the application and public submissions, and does not result
in any unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP
Consistent with the zone objectives of the LEP
Consistent with the aims of the LEP
Consistent with the objectives of the relevant EPIs
Consistent with the objects of the Environmental Planning and Assessment Act 1979

PLANNING CONCLUSION

In conclusion, the development application under review seeks consent for substantial alterations and
additions to the existing Hills Flower Market (Garden Centre), inclusive of signage enhancements.

The application's referral to the Development Determination Panel (DDP) arises from the receipt of
more than five submissions, predominantly objections, with one submission in support among the total
of seven received. Concerns voiced primarily revolve around traffic and amenity impacts, specifically
citing the loss of acoustic privacy, alongside considerations regarding permissibility, landscaped area,
stormwater, and excavation.

Importantly, the proposal does not necessitate variations to principal development standards under the
Warringah Local Environmental Plan (WLEP) 2011. Critical assessment issues, encompassing
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concerns from submissions and non-compliance with various setback and landscaped area controls,
have been addressed satisfactorily through the submission of amended plans.

Variations to the Development Control Plan (DCP) controls are deemed acceptable within the site's
context, with significant enhancements proposed, including streetscape landscaping, building
rationalisation, environmental management upgrades, and compliant parking solutions to
accommodate additional floorspace/uses.

Concerns raised by Council regarding surplus parking spaces and inadequate landscaped area have
been successfully mitigated through amendments, including surplus parking removal and incorporation
of additional deep soil landscaping across the site.

The proposal entails the expansion and reconfiguration of tenancies within the existing Hills Flower
Market, resulting in a reduction of Gross Floor Area (GFA) alongside the inclusion of a new detached
restaurant. Despite this increase, the proposed use of the site aligns with zone objectives and broader
locale considerations, as extensively discussed in the report.

Furthermore, the proposal seeks alterations to a shop, prohibited under the WLEP 2011 zoning,
however, benefits from Existing Use Rights.

Following a comprehensive assessment, the proposal demonstrates consistency with the objectives of
relevant standards and controls, with no substantial issues warranting refusal. Hence, this report
concludes with a recommendation for the DDP to grant APPROVAL to the development application,
contingent upon specified conditions.

It is considered that the proposed development satisfies the appropriate controls and that all
processes and assessments have been satisfactorily addressed.

RECOMMENDATION

THAT Council as the consent authority grant Development Consent to DA2023/0803 for Alterations
and additions to the existing Hills Flower Market site on land at Part Lot 1 DP 845094, 287 Mona Vale
Road, TERREY HILLS, subject to the conditions printed below:

Terms and Reasons for Conditions

Under section 88(1)(c) of the EP&A Regulation, the consent authority must provide the terms of all
conditions and reasons for imposing the conditions other than the conditions prescribed under section
4.17(11) of the EP&A Act. The terms of the conditions and reasons are set out below.

GENERAL CONDITIONS

1. Approved Plans and Supporting Documentation
Development must be carried out in accordance with the following approved plans (stamped by
Council) and supporting documentation, except where the conditions of this consent expressly
require otherwise.

Approved Plans
Plan
Number

Revision
Number

Plan Title  Drawn By Date of Plan
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A01-01 3 Demolition Plan - Site
Plan

BN Group 24 May 2023

A01-02 3 Demolition Plan -
Ground Floor Plan

BN Group  24 May 2023 

A01-10 3 Demolition Plan - Roof
Plan

BN Group  24 May 2023 

A01-30  3  Demolition Plan -
Elevations

BN Group  24 May 2023 

A01-40  3 Demolition Plan -
Sections 

BN Group  24 May 2023 

A02-01 9 Proposed - Site Plan BN Group 22 April 2024
A02-20 8 Proposed - Ground

Floor Plan
BN Group  22 April 2024

A02-21  6  Proposed - Mezzanine
Plan 

BN Group  22 April 2024

A02-40  6 Proposed - Roof Plan BN Group  22 April 2024
A09-01  6 Proposed - Elevations BN Group  22 April 2024
A11-01 6 Proposed - Sections BN Group  22 April 2024
A60-01 3 Proposed - Signage BN Group  24 May 2023
A70-01 3  Proposed - Material

Sample Board
BN Group  24 May 2023

Approved Reports and Documentation  
Document Title Version

Number
Prepared By Date of

Document
Access Report 3 Morris Goding Access

Consulting
26 May
2023

Arboricultural Impact Appraisal and
Method Statement

A Naturally Trees
Arboricultural
Consulting

15 May
2023

BCA Assessment Report R3.0 Steve Watson and
Partners

29 May
2023

Bushfire Protection Assessment B213699
- 1

Australian Bushfire
Protection Planners

20
October
2022

Detailed Site Investigation Report V01 Geo-Logix 8
November
2022

Geotechnical Report V03 Geo-Logix 24
November
2023

Noise Impact Assessment 004 Stantec 1 June
2023

Transport Assessment 07 Ason Group 15 June
2023
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Waste Management Plan - Mainbrace
Constructions

-

In the event of any inconsistency between the approved plans, reports and documentation, the
approved plans prevail.

In the event of any inconsistency between the approved plans and a condition of this consent,
the condition prevails.

Reason: To ensure all parties are aware of the approved plans and supporting documentation
that applies to the development.

2. Compliance with Other Department, Authority or Service Requirements
The development must be carried out in compliance with all recommendations and
requirements,  excluding general advice, within the following: 
 

Other Department, Authority
or Service

EDMS Reference Dated

Ausgrid Ausgrid Referral Response  5 June 2023
Transport for NSW TfNSW Referral Response  17 July 2023

(NOTE: For a copy of the above referenced document/s, please see Application Tracking on
Council’s website www.northernbeaches.nsw.gov.au)

Reason: To ensure the work is carried out in accordance with the determination and the
statutory requirements of other departments, authorities or bodies.

3. Approved Land Use
Nothing in this consent shall authorise the use of the proposed tenancies as detailed on the
approved plans for any land use of the tenancy beyond the relevant definition, in accordance
with the Dictionary of the Warringah Local Environmental Plan 2011, as follows:

Restaurant 1 - restaurant or cafe means a building or place the principal purpose of
which is the preparation and serving, on a retail basis, of food and drink to people for
consumption on the premises, whether or not liquor, take away meals and drinks or
entertainment are also provided, but does not include the preparation and serving of
food and drink to people that occurs as part of—
(a)  an artisan food and drink industry, or
(b)  farm gate premises.
Garden Centre 3 & 4 - garden centre means a building or place the principal purpose of
which is the retail sale of plants and landscaping and gardening supplies and equipment. It
may include a restaurant or cafe and the sale of any of the following—
(a)  outdoor furniture and furnishings, barbecues, shading and awnings, pools, spas and
associated supplies, and items associated with the construction and maintenance of
outdoor areas,
(b)  pets and pet supplies,
(c)  fresh produce.
Rural Supplies - rural supplies means a building or place used for the display, sale or hire
of stockfeeds, grains, seed, fertilizers, veterinary supplies and other goods or materials
used in farming and primary industry production.
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Any variation to the approved land use and/occupancy of any unit beyond the scope of the
above definition will require the submission to Council of a new development application.

Reason: To ensure compliance with the terms of this consent.

4. No Approval for any Unauthorised Signage
No approval is granted under this Development Consent for any unauthorised signs other than
exempt or signs identified on the approved plan (A60-01 - Rev 3). Any unauthorised signs must
be removed or obtain the relevant approval for the erection or display of any such signs.

Reason: Control of signage. 

5. Prescribed Conditions
(a) All building works must be carried out in accordance with the requirements of the

Building Code of Australia (BCA). 
(b) BASIX affected development must comply with the schedule of BASIX commitments

specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifier

for the work, and
  (ii) showing the name of the principal contractor (if any) for any building work and

a telephone number on which that person may be contacted outside working
hours, and

  (iii) stating that unauthorised entry to the work site is prohibited. 
Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed. 

(d) Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifier for the development to which the work
relates (not being the Council) has given the Council written notice of the following
information:
(i) in the case of work for which a principal contractor is required to be

appointed:
A. the name and licence number of the principal contractor, and

    B. the name of the insurer by which the work is insured under Part 6 of
that Act,

(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and

    B. if the owner-builder is required to hold an owner-builder permit under
that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is
in progress so that the information notified under becomes out of date, further work
must not be carried out unless the Principal Certifier  for the development to which the
work relates (not being the Council) has given the Council written notice of the
updated information. 
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(e) Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benefit of the
development consent must, at the person's own expense:
(i) protect and support the adjoining premises from possible damage from the

excavation, and
  (ii) where necessary, underpin the adjoining premises to prevent any such

damage.
  (iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

  (iv) the owner of the adjoining allotment of land is not liable for any part of the
cost of work carried out for the purposes of this clause, whether carried out on
the allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative requirement.

6. General Requirements
(a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to: 

7.00 am to 5.00 pm inclusive Monday to Friday,
8.00 am to 1.00 pm inclusive on Saturday,
No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:  

8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) Should any asbestos be uncovered on site, its demolition and removal must be carried
out in accordance with WorkCover requirements and the relevant Australian
Standards.

(c) At all times after the submission the Notice of Commencement to Council, a copy of
the Development Consent and Construction Certificate is to remain onsite at all times
until the issue of an Occupation Certificate. The consent shall be available for perusal
of any Authorised Officer. 

(d) Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.  

(e) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons. 
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(f) Prior to the release of the Construction Certificate, payment of the Long Service Levy
is required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$250,000. The Long Service Levy is calculated on 0.25% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will
apply. 

(g) The applicant shall bear the cost of all works associated with the development that
occurs on Council’s property. 

(h) No skip bins, building materials, demolition or excavation waste of any nature, and no
hoist, plant or machinery (crane, concrete pump or lift) shall be placed on Council’s
footpaths, roadways, parks or grass verges without Council Approval.

(i)  Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.

(j) No trees or native shrubs or understorey vegetation on public property (footpaths,
roads, reserves, etc.), on the land to be developed, or within adjoining properties, shall
be removed or damaged during excavation or construction unless specifically
approved in this consent including for the erection of any fences, hoardings or other
temporary works.

(k) Prior to the commencement of any development onsite for:
i)  Building/s that are to be erected

  ii)  Building/s that are situated in the immediate vicinity of a public place and is
dangerous to persons or property on or in the public place

  iii)  Building/s that are to be demolished
  iv) For any work/s that is to be carried out
  v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

(l) A “Road Opening Permit” must be obtained from Council, and all appropriate charges
paid, prior to commencement of any work on Council property. The owner/applicant
shall be responsible for all public utilities and services in the area of the work, shall
notify all relevant Authorities, and bear all costs associated with any repairs and/or
adjustments as those Authorities may deem necessary.

(m) The works must comply with the relevant Ausgrid Network Standards and SafeWork
NSW Codes of Practice.

(n)  Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.
(1)  Child resistant fencing is to be provided to any swimming pool or lockable

cover to any spa containing water and is to be consistent  with the following;

Relevant legislative requirements and relevant Australian Standards
(including but not limited) to:
(i)  Swimming Pools Act 1992 

  (ii) Swimming Pools Amendment Act 2009 
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  (iii) Swimming Pools Regulation 2018
  (iv) Australian Standard AS1926 Swimming Pool Safety 
  (v)  Australian Standard AS1926.1 Part 1: Safety barriers for swimming

pools 
  (vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for

swimming pools. 
(2) A 'KEEP WATCH' pool safety and aquatic based emergency sign, issued by

Royal Life Saving is to be displayed in a prominent position within the
pool/spa area.  

  (3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a
manner that does not cause pollution, erosion or run off, is separate from the
irrigation area for any wastewater system and is separate from any onsite
stormwater management system. 

  (4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

7. Policy Controls
Northern Beaches Section 7.12 Contributions Plan 2022

A monetary contribution of $97,295.00 is payable to Northern Beaches Council for the provision
of local infrastructure and services pursuant to section 7.12 of the Environmental Planning &
Assessment Act 1979 and the Northern Beaches Section 7.12 Contributions Plan (as
amended).

The monetary contribution is based on a development cost of $9,729,500.00.

The total amount payable will be adjusted at the time the payment is made, in accordance with
the provisions of the Northern Beaches Section 7.12 Contributions Plan (as amended).

Details demonstrating compliance, by way of written receipts issued by Council, are to be
submitted to the Certifier prior to issue of any Construction Certificate or, if relevant, the
Subdivision Certificate (whichever occurs first).

A copy of the Contributions Plan is available for inspection at 725 Pittwater Road, Dee Why or
on Council’s website at Northern Beaches Council - Development Contributions.

Reason: To provide for contributions in accordance with the Contribution Plan to fund the
provision of new or augmented local infrastructure and services.

8. Security Bond

A bond (determined from cost of works) of $10,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security are required to ensure the rectification of any
damage that may occur to the Council infrastructure contained within the road reserve
adjoining the site as a result of construction or the transportation of materials and equipment to



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.1 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

59 

  

and from the development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of
payment) is payable for each kerb inspection as determined by Council (minimum (1) one
inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or
demolition work commencing, and details demonstrating payment are to be submitted to the
Certifier prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

BUILDING WORK – BEFORE ISSUE OF A CONSTRUCTION CERTIFICATE

9. Amended Landscape Plan
An amended Landscape Plan shall be issued to the Certifier prior to the issue of a Construction
Certificate to include the following details:
a) a landscape buffer along the north-eastern boundary for the full extent of the cultivation area
i.e. from the north-western boundary junction to at least 3 metres beyond the last cultivation
bed to the south-east. The buffer shall be a minimum width of 3 metres as measured
perpendicular to the north-eastern boundary and include a range of low lying shrubs, medium
high shrubs and screen planting,
b) coordinate the plans with the planting schedule to capture all proposed species.

Certification shall be provided to the Certifier that these amendments have been documented.

Reason: Landscape amenity.

10. On-Site Stormwater Detention Details
The Applicant is to provide a certification of drainage plans detailing the provision of on-site
stormwater detention in accordance with Northern Beaches Council’s Water Management for
Development Policy, and generally in accordance with the concept drainage plans prepared by
Henry & Hymas,drawing number  21F99_DA_C000 Rev 03, Dated 19/12/2023, C100 Rev 10,
C101 Rev 15, C102 Rev 13 Dated 22/04/2024 and  C200 Rev 04, C202 Rev 03 Dated
27/03/2024 and C201 Rev 11 Dated  30/04/24.
Detailed drainage plans are to be prepared by a suitably qualified Civil Engineer, who has
membership to Engineers Australia, National Engineers Register (NER) or Professionals
Australia (RPENG) and registered in the General Area of Practice for civil engineering.

The drainage plans must address the following:
1. Scour protection details between overflow weir of OSD basin and southern boundary.
2. Openings in southern boundary fencing to permit flows from overflow weir from OSD

basin..
3. Pool style fencing around perimeter of OSD basin.

Detailed drainage plans, including engineering certification, are to be submitted to the Certifier
for approval prior to the issue of the Construction Certificate.
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Reason: To ensure appropriate provision for the disposal of stormwater and stormwater
management arising from the development.

11. Erosion and Sediment Control Plan
An Erosion and Sediment Control Plan (ESCP) shall be prepared by an appropriately qualified
person and implemented onsite prior to commencement. The ESCP must meet the
requirements outlined in the Landcom publication Managing Urban Stormwater: Soils and
Construction - Volume 1, 4th Edition (2004). The ESCP must include the following as a
minimum:

Site Boundaries and contours
Approximate location of trees and other vegetation, showing items for removal or
retention (consistent with any other plans attached to the application)
Location of site access, proposed roads and other impervious areas (e.g. parking areas
and site facilities)
Existing and proposed drainage patterns with stormwater discharge points
Locations and methods of all erosion and sediment controls that must include sediment
fences, stabilised site access, materials and waste stockpiles locations, location of any
stormwater pits on the site and how they are going to be protected.
North point and scale.

Details demonstrating compliance are to be submitted to the Certifier for approval prior to the
issue of the Construction Certificate. 

Reason: Protection of the receiving environment.

12. Detailed Design of Stormwater Treatment Measures - Major
A certificate from a Civil Engineer, stating that the stormwater treatment measures have been
designed in accordance with the Henry and Hymas Civil Engineering plans
21F99_DA_C202, 21F99_DA_C201, 21F99_DA_C101,   21F99_DA_C101 rev 15  22.04.2024 
and Council’s Water Management for Development Policy.

The certificate shall be submitted to the Certifier prior to the release of the Construction
Certificate.

Reason: Protection of the receiving environment.

13. Car Parking Standards
The driveway/access ramp grades, access and car parking facilities must comply with the
Australian/New Zealand Standard AS/NZS 2890.1:2004 - Parking facilities - Off-street car
parking. The dimensions of car parking bays and aisle widths in the car park are to comply with
Australian/New Zealand Standard for Off-Street Parking AS/NZS 2890.1-2004.

Details demonstrating compliance with this condition are to be submitted to the Principal
Certifier prior to the issue of a construction certificate.

Reason: To ensure compliance with Australian Standards relating to manoeuvring, access and
parking of vehicles.

14. Construction Traffic Management Plan
As a result of the site constraints, limited vehicle access and parking, a Construction Traffic
Management Plan (CTMP) and report shall be prepared by a TfNSW accredited person and
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submitted to and approved by the Northern Beaches Council Traffic Team prior to issue of any
Construction Certificate.

Truck movements must be agreed with Council’s Traffic Engineer prior to submission of the
CTMP.

The CTMP must address following:
The proposed phases of construction works on the site, and the expected duration of
each construction phase
The proposed order in which works on the site will be undertaken, and the method
statements on how various stages of construction will be undertaken
Make provision for all construction materials to be stored on site, at all times
The proposed areas within the site to be used for the storage of excavated materials,
construction materials and waste containers during the construction period
The proposed method of access to and egress from the site for construction vehicles,
including access routes and truck rates through the Council area and the location and
type of temporary vehicular crossing for the purpose of minimising traffic congestion
and noise in the area, with no access across public parks or reserves being allowed
The proposed method of loading and unloading excavation and construction machinery,
excavation and building materials, formwork and the erection of any part of the structure
within the site. Wherever possible mobile cranes should be located wholly within the
site
Make provision for parking onsite. All Staff and Contractors are to use the basement
parking once available
Temporary truck standing/ queuing locations in a public roadway/ domain in the vicinity
of the site are not permitted unless approved by Council prior
Specify that, due to the proximity of the site adjacent to Terrey Hills Public School, no
heavy vehicle movements or construction activities effecting vehicle and pedestrian
traffic on Myoora Road are permitted in school zone hours (8:00am-9:30am and
2:30pm-4:00pm weekdays)
Include a Traffic Control Plan prepared by a person with suitable RMS accreditation for
any activities involving the management of vehicle and pedestrian safety
The proposed manner in which adjoining property owners will be kept advised of the
timeframes for completion of each phase of development/construction process. It must
also specify that a minimum Fourteen (14) days notification must be provided to
adjoining property owners prior to the implementation of any temporary traffic control
measure
Include a site plan showing the location of any site sheds, location of requested Work
Zones, anticipated use of cranes and concrete pumps, structures proposed on the
footpath areas (hoardings, scaffolding or shoring) and any tree protection zones around
Council street trees
Take into consideration the combined construction activities of other development in the
surrounding area. To this end, the consultant preparing the CTMP must engage and
consult with developers undertaking major development works within a 250m radius of
the subject site to ensure that appropriate measures are in place to prevent the
combined impact of construction activities, such as (but not limited to) concrete pours,
crane lifts and dump truck routes. These communications must be documented and
submitted to Council prior to work commencing on site
The proposed method/device to remove loose material from all vehicles and/or
machinery before entering the road reserve, any run-off from the washing down of
vehicles shall be directed to the sediment control system within the site
Specify that the roadway (including footpath) must be kept in a serviceable condition for
the duration of construction. At the direction of Council, undertake remedial treatments
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such as patching at no cost to Council
The proposed method of support to any excavation adjacent to adjoining properties, or
the road reserve. The proposed method of support is to be designed and certified by an
appropriately qualified and practising Structural Engineer, or equivalent
Proposed protection for Council and adjoining properties
The location and operation of any on site crane

The CTMP shall be prepared in accordance with relevant sections of Australian Standard 1742
– “Manual of Uniform Traffic Control Devices”, RMS’ Manual – “Traffic Control at Work Sites”.

All fees and charges associated with the review of this plan is to be in accordance with
Council’s Schedule of Fees and Charges and are to be paid at the time that the Construction
Traffic Management Plan is submitted.

Reason: To ensure public safety and minimise any impacts to the adjoining pedestrian and
vehicular traffic systems.

15. Building Code of Australia Fire Safety Requirements

The Building Code of Australia fire safety requirements for the building as detailed and
recommended in the BCA Assessment Report prepared by Steve Watson and Partners, dated
29/5/2023, Report No. 2021/1055, R3.0, including any required Performance Reviews, are to
be considered as part of the assessment for any Construction Certificate. Details
demonstrating compliance are to be provided to the Certifying Authority, prior to the issue of a
Construction Certificate.  
Reason: To ensure adequate provision is made for Health, Amenity, access and Fire safety for
building occupant health and safety. 
 

16. Access and Facilities for Persons with Disabilities

Access and facilities to and within the building are to be provided as required for Persons with
a Disability in accordance with the Building Code of Australia and AS1428. In particular the DA
Access Review prepared by MGAC dated 26/5/2023 is to be taken into consideration as part of
the Construction Certificate assessment. Details are to be provided to the Certifying Authority
prior to the issue of the Construction Certificate and be implemented prior to occupation of the
building.

Reason: To ensure adequate provision is made for access to and within the building for
Persons with a disability.
 

17. Shoring of Council's Road Reserve (Temporary road anchors)
Should the proposal require shoring to support an adjoining property or Council land, the
Applicant shall provide the adjoining properties with engineering drawings, detailing the
proposed shoring works for their consideration and approval. 

Written approval from Council under Section 138 of the Roads Act 1993 is required if
temporary ground anchors are to be used within Council’s road reserve. The Owner’s approval
is to be submitted to the Principal Certifier prior to the issue of the Construction Certificate.
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Reason: To ensure that owners consent is obtained for ancillary works, and to ensure the
protection of adjoining properties and Council land.

18. Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards. 

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate. 
 
Reason: To ensure the development is constructed in accordance with appropriate standards.

19. External Finishes to Roof
The external finish to the roof shall have a Solar Absorptance (SA) greater than 0.46 in
accordance with the requirements of the BASIX Certificate to minimise solar reflections to
neighbouring properties. Any roof with a metallic steel or reflective finish is not permitted.

Green roofs and areas where solar panels (PV) are installed are excluded from conforming to
the SA range.

Details demonstrating compliance are to be submitted to the Certifier prior to the issue of the
construction certificate.

Reason: To ensure that excessive glare or reflectivity nuisance does not occur as a result of
the development.

20. Sydney Water "Tap In"
The approved plans must be submitted to the Sydney Water Tap in service, prior to works
commencing, to determine whether the development will affect any Sydney Water assets
and/or easements. The appropriately stamped plans must then be submitted to the Certifier
demonstrating the works are in compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
“Tap in” details - see http://www.sydneywater.com.au/tapin
Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).

Reason: To ensure compliance with the statutory requirements of Sydney Water.

21. Waste and Recycling Requirements
Details demonstrating compliance with Northern Beaches Waste Management Guidelines, are
to be submitted to and approved by the Certifier prior to the issue of any Construction
Certificate. 

If the proposal, when compliant with the Northern Beaches Waste Management Guidelines,
causes inconsistencies with other parts of the approval i.e. architectural or landscaped plans, a
modification(s) to the development may be required. 
 
Reason: To ensure adequate and appropriate waste and recycling facilities are provided.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT
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22. Project Arborist
A Project Arborist with minimum AQF Level 5 in arboriculture shall be engaged prior to any
commencement of works on site to provide tree protection measures in accordance with
AS4970-2009 Protection of trees on development sites, and any recommendations of an
approved Arboricultural Impact Assessment.

a) The Project Arborist shall be in attendance and supervise all works as nominated in the
Arboricultural Impact Assessment, and in particular:
i) works and tree protection measures under section 4 Arboricultural Method Statement,
Appendix 7, and Appendix 8.

b) All tree protection measures specified must:
i) be in place before work commences on the site, and
ii) be maintained in good condition during the construction period, and
iii) remain in place for the duration of the construction works.

The Project Arborist shall provide certification to the Certifier that all tree protection measures
under AS4970-2009 have been satisfied, and the recommendations listed for the protection of
the existing tree(s) have been carried out satisfactorily to ensure no impact to the health of the
tree(s). Photographic documentation of the condition of all trees to be retained shall be
recorded, including at commencement, during the works and at completion.

Note:
Any potential impact to trees as assessed by the Project Arborist will require redesign of any
approved component to ensure existing trees upon the subject site and adjoining properties are
preserved and shall be the subject of a modification application where applicable.

Reason: Tree protection.

23. Tree Removal Within the Property
This consent approves the removal of existing trees on the subject site as identified in the
Arboricultural Impact Assessment, approved Plans, or as listed below:
a) tree 1 - Acer palmatum, trees 2 and 3 - Nyssa sylvatica, tree 5 - Syzygium sp., tree 10
Betula pendula, tree 12 - Magnolia sp., trees 14 and 15 - Nyssa sylvatica, tree 18 -
Hymenosporum flavum, tree 20 - Elaeocarpus reticulatus, and trees 33, 34, and 35 -
Syzygium sp.,
b) a qualified AQF level 5 Arborist shall identify these trees on site and tag or mark prior to
removal.

Reason: To enable authorised development works.

24. Work Zones and Permits
Prior to commencement of the associated works, the applicant shall obtain a Work Zone Permit
where it is proposed to reserve an area of road pavement for the parking of vehicles associated
with a construction site.

A separate application is required with a Traffic Management Plan for standing of construction
vehicles in a trafficable lane and a Roads and Maritime Services Work Zone Permit shall be
obtained for State Roads.

Reason: To ensure Work zones are monitored and installed correctly.
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25. Road Occupancy Licence
Prior to commencement of the associated works, the applicant shall obtain a Road Occupancy
License from Transport Management Centre for any works that may impact on traffic flows on
Mona Vale Road.

Reason: Requirement of TMC for any works that impact on traffic flow.

26. Demolition Traffic Management Plan
As a result of the site constraints, limited vehicle access and parking, a Demolition Traffic
Management Plan (DTMP) shall be prepared by an suitably accredited person and submitted
to and approved by the Northern Beaches Council Traffic Team prior to commencing any
demolition work. 

Due to heavy traffic congestion throughout the area, truck movements will be restricted during
the major commuter peak times being 8.00-9.30am and 4.30-6.00pm. 

The DTMP must:-
Make provision for all construction materials to be stored on site, at all times.
The DTMP is to be adhered to at all times during the project.
Specify construction truck routes and truck rates. Nominated truck routes are to be
distributed over the surrounding road network where possible.
Provide for the movement of trucks to and from the site, and deliveries to the site.
Temporary truck standing/ queuing locations in a public roadway/ domain in the vicinity
of the site is not permitted unless prior approval is granted by Council’s Traffic
Engineers.
Specify that, due to the proximity of the site adjacent to Terry Hills Public School, no
heavy vehicle movements or construction activities effecting vehicle and pedestrian
traffic on Myoora Road are permitted in school zone hours (8:00am-9:30am and
2:30pm-4:00pm weekdays).
Include a Traffic Control Plan prepared by an TfNSW accredited traffic controller for any
activities involving the management of vehicle and pedestrian traffic.
Specify that a minimum fourteen (14) days notification must be provided to adjoining
property owners prior to the implementation of any temporary traffic control measures.
Include a site plan showing the location of any site sheds, location of requested Work
Zones, anticipated use of cranes, structures proposed on the footpath areas (hoardings,
scaffolding or temporary shoring) and extent of tree protection zones around Council
street trees.
Take into consideration the combined construction activities of other development in the
surrounding area. To this end, the consultant preparing the DTMP must engage and
consult with developers undertaking major development works within a 250m radius of
the subject site to ensure that appropriate measures are in place to prevent the
combined impact of construction activities. These communications must be
documented and submitted to Council prior to work commencing on site.
Specify spoil management process and facilities to be used on site.
Specify that the roadway (including footpath) must be kept in a serviceable condition for
the duration of demolition. At the direction of Council, the applicant is to undertake
remedial treatments such as patching at no cost to Council.

The DTMP shall be prepared in accordance with relevant sections of Australian Standard 1742
– “Manual of Uniform Traffic Control Devices”, RMS’ Manual – “Traffic Control at Work Sites”.

All fees and charges associated with the review of this plan is to be in accordance with
Council’s Schedule of Fees and Charges and are to be paid at the time that the Demolition
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Traffic Management Plan is submitted.

Reason: This condition is to ensure public safety and minimise any impacts to the adjoining
pedestrian and vehicular traffic systems. The DTMP is intended to minimise impact of
construction activities on the surrounding community, in terms of vehicle traffic (including traffic
flow and parking) and pedestrian amenity adjacent to the site.

27. Pre-Construction Dilapidation Report
Dilapidation reports, including photographic surveys, of the following adjoining properties must
be provided to the Principal Certifier prior to any works commencing on the site (including
demolition or excavation). The reports must detail the physical condition of structures within 5.0
metres of proposed excavation and earthworks associated with the property listed below.

Property: 48 Myoora Road, Terry Hills (Part Lot 128 DP 752017)

The dilapidation report is to be prepared by a suitably qualified person. A copy of the report
must be provided to Council, the Principal Certifier and the owners of the affected properties
prior to any works commencing.

In the event that access for undertaking the dilapidation report is denied by an adjoining owner,
the applicant must demonstrate, in writing that all reasonable steps have been taken to obtain
access. The Principal Certifier must be satisfied that the requirements of this condition have
been met prior to commencement of any works. If access is denied, then no dilapidation report
is required.

Note: This documentation is for record keeping purposes and may be used by an applicant or
affected property owner to assist in any action required to resolve any civil dispute over
damage rising from the works.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
commencement of any works on site.

Reason: To maintain proper records in relation to the proposed development.

DURING BUILDING WORK

28. Tree and Vegetation Protection
a) Existing trees and vegetation shall be retained and protected, including:
i) all trees within the site not approved for removal, including trees and vegetation nominated
for retention on the approved Plans,
ii) all trees and vegetation located on adjoining properties,
iii) all trees and vegetation within the road reserve.

b) Tree protection shall be undertaken as follows:
i) tree protection shall be in accordance with AS4970-2009 Protection of trees on development
sites, and any recommendations of an approved Arboricultural Impact Assessment,
ii) existing ground levels shall be maintained within the tree protection zone of trees to be
retained, unless authorised by an Arborist/Project Arborist with minimum AQF Level 5 in
arboriculture,
iii) removal of existing tree roots at or >25mm (Ø) diameter is not permitted without consultation
with an Arborist/Project Arborist with minimum AQF Level 5 in arboriculture,
iv) no excavated material, building material storage, site facilities, nor landscape materials are
to be placed within the canopy dripline of trees and other vegetation required to be retained,
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v) structures are to bridge tree roots at or >25mm (Ø) diameter unless directed by an
Arborist/Project Arborist with minimum AQF Level 5 in arboriculture on site,
vi) excavation for stormwater lines and all other utility services is not permitted within the tree
protection zone, without consultation with an Arborist/Project Arborist with minimum AQF Level
5 in arboriculture including advice on root protection measures,
vii) should either or all of v) or vi) occur during site establishment and construction works, an
Arborist/Project Arborist with minimum AQF Level 5 in arboriculture shall provide
recommendations for tree protection measures. Details including photographic evidence of
works undertaken shall be submitted by the Arborist to the Principal Certifier,
viii) any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree or any other tree to be retained during the construction works is to be
undertaken using the protection measures specified in sections 4.5.3 and 4.5.6 of AS4970-
2009 Protection of trees on development sites,
ix) the activities listed in section 4.2 of AS4970-2009 Protection of trees on development sites,
shall not occur within the tree protection zone of any tree on the lot or any tree on an adjoining
site,
x) tree pruning from within the site to enable approved works shall not exceed 10% of any tree
canopy, and shall be in accordance with AS4373-2007 Pruning of amenity trees,
xi) the tree protection measures specified in this clause must: i) be in place before work
commences on the site, and ii) be maintained in good condition during the construction period,
and iii) remain in place for the duration of the construction works.

The Principal Certifier must ensure that:
c) The arboricultural works listed in a) and b) are undertaken and certified by an
Arborist/Project Arborist as complaint to AS4970-2009 Protection of trees on development
sites, and any recommendations of an approved Arboricultural Impact Assessment.

Reason: Tree and vegetation protection.

29. Condition of Trees
During the construction period the applicant is responsible for ensuring all existing trees
required to be retained are maintained in a healthy and vigorous condition. This is to be done
by ensuring that all identified tree protection measures are adhered to, or by seeking
arboricultural advice from an Arborist/Project Arborist with minimum AQF Level 5 in
arboriculture during the works. In this regard all protected trees shall not exhibit:
a) a general decline in health and vigour,
b) damaged, crushed or dying roots due to poor pruning techniques,
c) more than 10% loss or dieback of roots, branches and foliage,
d) mechanical damage or bruising of bark and timber of roots, trunk and branches,
e) yellowing of foliage or a thinning of the canopy untypical of its species,
f) an increase in the amount of deadwood not associated with normal growth,
g) an increase in kino or gum exudation,
h) inappropriate increases in epicormic growth that may indicate that the plants are in a
stressed condition,
i) branch drop, torn branches and stripped bark not associated with natural climatic conditions.

Any mitigating measures and recommendations required by the Arborist/Project Arborist are to
be implemented.

The owner of the adjoining allotment of land is not liable for the cost of work carried out for the
purpose of this clause.
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Reason: Protection of trees.

30. Wildlife Protection
If construction activity associated with this development results in injury or displacement of a
native mammal, bird, reptile or amphibian, a licensed wildlife rescue and rehabilitation
organisation must be contacted for advice.

Reason: To protect native wildlife.

31. Protection of Habitat Features
All natural landscape features, including any rock outcrops, native vegetation and/or
watercourses, are to remain undisturbed during the construction works, except where affected
by necessary works detailed on approved plans. 

Reason: To protect wildlife habitat.

32. Road Reserve
The applicant shall ensure the public footways and roadways adjacent to the site are
maintained in a safe condition at all times during the course of the work.

Reason: Public safety.

33. Installation and Maintenance of Sediment and Erosion Controls
Council proactively regulates construction sites for sediment management.

Sediment and erosion controls must be installed in accordance with Landcom’s ‘Managing
Urban Stormwater: Soils and Construction’ (2004) and the Erosion and Sediment Control Plan
prepared prior to commencement of any other works on site.

Erosion and sediment controls are to be adequately maintained and monitored at all times,
particularly after periods of rain, and shall remain in proper operation until all development
activities have been completed and vegetation cover has been re-established across 70
percent of the site, and the remaining areas have been stabilised with ongoing measures such
as jute mesh or matting.

Reason: Protection of the receiving environment.

34. Implementation of Demolition Traffic Management Plan
All works and demolition activities are to be undertaken in accordance with the approved
Demolition Traffic Management Plan (DTMP). All controls in the DTMP must be maintained at
all times and all traffic management control must be undertaken by personnel having
appropriate TfNSW accreditation. Should the implementation or effectiveness of the DTMP be
impacted by surrounding major development not encompassed in the approved DTMP, the
DTMP measures and controls are to be revised accordingly and submitted to Council for
approval. A copy of the approved DTMP is to be kept onsite at all times and made available to
the accredited certifier or Council on request.

Reason: To ensure compliance and Council’s ability to modify the approved Construction Traffic
Management Plan where it is deemed unsuitable during the course of the project.

35. Implementation of Construction Traffic Management Plan
All works and construction activities are to be undertaken in accordance with the approved
Construction Traffic Management Plan (CTMP). All controls in the CTMP must be maintained at
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all times and all traffic management control must be undertaken by personnel having
appropriate TfNSW accreditation. Should the implementation or effectiveness of the CTMP be
impacted by surrounding major development not encompassed in the approved CTMP, the
CTMP measures and controls are to be revised accordingly and submitted to Council for
approval. A copy of the approved CTMP is to be kept onsite at all times and made available to
Council on request.

Reason: To ensure compliance of the developer/builder in adhering to the Construction Traffic
Management procedures agreed and are held liable to the conditions of consent.

36. Ongoing Management
The applicant shall be responsible in ensuring that the road reserve remains in a serviceable
state during the course of the demolition and building works.

Reason: To ensure public safety.

37. Removing, Handling and Disposing of Asbestos
Any asbestos material arising from the demolition process shall be removed and disposed of in
accordance with the following requirements:

Work Health and Safety Act;
Work Health and Safety Regulation;
Code of Practice for the Safe Removal of Asbestos [NOHSC:2002 (1998)];
Guide to the Control of Asbestos Hazards in Buildings and Structures [NOHSC: 3002
(1998);
Clause 42 of the Protection of the Environment Operations (Waste) Regulation 2005;
and
The demolition must be undertaken in accordance with Australian Standard AS2601 –
The Demolition of Structures.

Reason: For the protection of the environment and human health.

38. Survey Certificate
A survey certificate prepared by a Registered Surveyor at the following stages of construction: 

(a) Commencement of perimeter walls columns and or other structural elements to ensure the
wall or structure, to boundary setbacks are in accordance with the approved details. 

(b) At ground level to ensure the finished floor levels are in accordance with the approved
levels, prior to concrete slab being poured/flooring being laid. 

(c) At completion of the roof frame confirming the finished roof/ridge height is in accordance
with levels indicated on the approved plans.

Details demonstrating compliance are to be submitted to the Principal Certifier.

Reason: To determine the height of buildings under construction comply with levels shown on
approved plans.

39. Site filling - Virgin Excavated Natural Material (VENM)
Where site fill material is necessary, fill materials must: 

1. Be Virgin Excavated Natural Material (VENM) only, as defined in The Protection of the
Environment Operations Act 1997.
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2. Be free of slag, hazardous, contaminated, putrescibles, toxic or radioactive excavated
material and soil, rock or similar material. Putrescibles and non-putrescibles solid waste
(including demolition material) is not permitted.

The Applicant shall provide certification by a N.A.T.A. approved laboratory to the Principal
Certifier for approval prior to importation of material.

Reason: To ensure protection of the natural environment.

40. Waste Management During Development
The reuse, recycling or disposal of waste during works must be done generally in accordance
with the Waste Management Plan for this development.

Details demonstrating compliance must be submitted to the Principal Certifier.

Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.

41. Requirement to Notify about New Contamination Evidence
Any new information revealed during demolition works or excavation that has the potential to
alter previous conclusions about site contamination or hazardous materials shall be
immediately notified to the Council and the Principal Certifier.

Reason: To protect human health and the environment.

BEFORE ISSUE OF THE OCCUPATION CERTIFICATE

42. Fire Safety Matters
At the completion of all works, a Fire Safety Certificate will need to be prepared which
references all the Essential Fire Safety Measures applicable and the relative standards of
Performance (as per Schedule of Fire Safety Measures). This certificate must be prominently
displayed in the building and copies must be sent to Council and Fire and Rescue NSW. 

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of a part Occupation Certificate or Occupation Certificate. Each year the Owners must
send to the Council and Fire and Rescue NSW, an annual Fire Safety Statement which
confirms that all the Essential Fire Safety Measures continue to perform to the original design
standard.

Reason: Statutory requirement under Parts 10, 11 & 12 of the Environmental Planning and
Assessment (Development Certification and Fire Safety) Regulation 2021.

43. Hazardous Building Materials Survey
A hazardous building materials survey is to be conducted by a suitably qualified and
experienced person. The survey is to include a survey of hazardous building materials related
to structures to be modified or demolished as part of this consent including but not limited to
asbestos, lead, SMF and PCBs. Following the survey where hazardous materials or found, a
Hazardous Building Materials Register is to be prepared for the premises providing
recommendations for the safe management/removal of hazardous building material.

Reason: Protection of the environment, SEPP (Resilience and Hazards) 2021 compliance.

44. Landscape Completion
Landscape works are to be implemented in accordance with the approved amended
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Landscape Plan(s), and inclusive of the following conditions:
a) landscape works are to be contained within the legal property boundaries,
b) all tree planting shall be a minimum pre-ordered planting size of 75 litres or as otherwise
scheduled if greater in size; meet the requirements of Natspec - Specifying Trees; planted into
a prepared planting hole 1m x 1m x 600mm depth, backfilled with a sandy loam mix or
approved similar, mulched to 75mm depth minimum and maintained, and watered until
established; and shall be located at least 3.0 metres from buildings or more, at least 1.5 metres
from common boundaries; and located either within garden bed or within a prepared bed within
lawn,
c) tree, shrub and groundcover planting shall be installed as indicated on the approved
Landscape Plan(s) including the required amendments,
d) mass planting shall be installed in garden beds prepared with a suitable free draining soil
mix and minimum 75mm depth of mulch,
e) where the property is certified Bush Fire Prone Land, any new planting may be managed in
accordance with Planning for Bushfire Protection 2019.

Prior to the issue of an Occupation Certificate, details (from a landscape architect, landscape
designer or qualified horticulturalist) shall be submitted to the Principal Certifier, certifying that
the landscape works have been completed in accordance with any conditions of consent.

Reason: Environmental amenity.

45. Condition of Retained Vegetation
Prior to the issue of an Occupation Certificate, a report prepared by an Arborist/Project Arborist
with minimum AQF Level 5 in arboriculture shall be submitted to the Principal Certifier,
assessing the health and impact on all existing trees required to be retained on the approved
Plans or as listed in the Arboricultural Impact Assessment, including the following information:
a) compliance to any Arborist recommendations for tree protection generally and during
excavation works,
b) extent of damage sustained by vegetation as a result of the construction works,
c) any subsequent remedial works required to ensure the long term retention of the vegetation.

Reason: Tree and vegetation protection.

46. No Weeds Imported On To The Site
No Priority or environmental weeds (as specified in the Northern Beaches Local Weed
Management Plan) are to be imported on to the site prior to or during construction works.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to issue of
any Occupation Certificate.

Reason: To reduce the risk of site works contributing to spread of Priority and environmental
weeds.

47. Certification for the Installation of Stormwater Treatment Measures
A certificate from a Civil Engineer, who has membership to Engineers Australia and the
National Engineers Register must be provided, stating that the stormwater treatment measures
have been installed in accordance with approved construction certificate plan. The certificate
must confirm that stormwater treatment measures are completed, online, in good condition and
are not impacted by sediment. Vegetated measures must exhibit an 80 percent survival rate of
plantings.
Rainwater tank to be a minimum of 8KL.
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The certificate shall be submitted to the Principal Certifier prior to the release of an Occupation
Certificate.

Reason: Protection of the receiving environment.

48. Positive Covenant, Restriction as to User and Registration of Encumbrances for
Stormwater Treatment Measures
A positive covenant shall be created on the title of the land requiring the proprietor of the land
to maintain the stormwater treatment measures in accordance with the standard requirements
of Council, the manufacturer and as required by the Stormwater Treatment Measures
Operation and Maintenance Plan.

A restriction as to user shall be created on the title over the stormwater treatment measures,
restricting any alteration to the measures.

The terms of the positive covenant and restriction as to user are to be prepared to Council’s
standard requirements (available from Council) at the applicant’s expense and endorsed by the
Northern Beaches Council’s delegate prior to lodgement with the Department of Lands.
Northern Beaches Council shall be nominated as the party to release, vary or modify such
covenant.

A copy of the certificate of title demonstrating the creation of the positive covenant and
restriction as to user is to be submitted to the Principal Certifier prior to the issue of the
Occupation Certificate. 

Reason: To identify encumbrances on land, ensure ongoing maintenance, and ensure
modification to the stormwater treatment measures is not carried out without Council's
approval.

49. Stormwater Treatment Measures Operation and Maintenance Plan
An Operation and Maintenance Plan is to be prepared to ensure the proposed stormwater
treatment measures remain effective. 

The Plan must be attached to the Positive Covenant (and the community or strata
management statement if applicable) and contain the following:

1.  Detail on the stormwater treatment measures:
a) Work as executed drawings
b) Intent of the stormwater treatment measures including modelled pollutant

removal rates
c) Site detail showing catchment for each device
d) Vegetation species list associated with each type of vegetated stormwater

treatment measure
e) Impervious area restrictions to maintain the water balance for the site
f) Funding arrangements for the maintenance of all stormwater treatment

measures
g) Identification of maintenance and management responsibilities
h) Maintenance and emergency contact information
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2. Maintenance schedule and procedure - establishment period of one year following
commissioning of the stormwater treatment measure:

  a) Activity description, and duration and frequency of visits
Additionally for vegetated devices:

b) Monitoring and assessment to achieve an 80 percent survival rate for
plantings

c) Management of weeds, pests and erosion, with weed and sediment cover
limited to a maximum of 5 percent of the total area of the stormwater
treatment measure

3. Maintenance schedule and procedure - ongoing
  a) Activity description, and duration and frequency of visits

b) Routine maintenance requirements
c) Work Health and Safety requirements
d) Waste management and disposal
e) Traffic control (if required)
f) Renewal, decommissioning and replacement timelines and activities of all

stormwater treatment measures (please note that a DA may be required if an
alternative stormwater treatment measure is proposed)

g) Requirements for inspection and maintenance records, noting that these
records are required to be maintained and made available to Council upon
request.

Details demonstrating compliance shall be submitted to the Principal Certifier prior to the
release of the Occupation Certificate.

Reason: Protection of the receiving environment.

50. Works as Executed Drawings - Stormwater Treatment Measures
Works as Executed Drawings for the stormwater treatment measures must be prepared in
accordance with Council’s Guideline for Preparing Works as Executed Data for Council
Stormwater Assets.

The drawings shall be submitted to the Principal Certifier prior to the release of the Occupation
Certificate.

Reason: Protection of the receiving environment.

51. Signage and Linemarking - Internal
A plan demonstrating:

1. appropriate signposting and linemarking of the entry and exit driveways to/from Mona Vale
Road
2. Signposting of a No Parking restriction applying 6pm to 7pm Everyday throughout the 15 bay
90 degree parking areas denoted Zones 13 & 15 on Plan A100-20 DA-6
shall be submitted to Council's Traffic Engineer for endorsement with Council's approval
provided to the Principal Certifier prior to the issue of any Occupation Certificate.

Reason: to prevent conflict between inbound and outbound traffic movements on the sites
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Mona Vale Road frontage and ensure adequate space for trucks to turn on site.

52. Loading and Service Vehicle Management Plan
A Loading and Service Vehicle Management Plan shall be prepared by the applicant and
submitted to Council's Traffic Engineer for review with an approval provided to the Principal
Certifier prior to the issue of any Occupation Certificate.

The Plan will need to demonstrate how truck movements will be managed to ensure that ONLY
deliveries/servicing by vehicles less than 8.8m in length will occur between the hours of 6am
and 10pm with no truck movements by vehicles larger than 14.8m semi-trailers to occur at any
time.  The Plan to detail how the site will be managed to ensure that there will be no more than
five small or medium rigid vehicles entering and exiting the site at any one time between the
hours of 7am and 6pm and how safe servicing arrangements including waste collection will be
undertaken without interrupting general traffic. Vehicle queuing on public road(s) is not
permitted.

Reason: to ensure that truck movements are managed appropriately to minimise congestion
and maximise safety for customers of the site.

53. Disabled Parking Spaces
Where disabled parking spaces are provided they must be in accordance with AS2890.6:2009.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of any Occupation Certificate.

Reason: To ensure compliance with Australian Standards.

54. Shared Zone Bollard
A bollard is to be provided at the shared zone between disabled spaces in accordance to
Australian Standards AS2890.6:2009.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of any Occupation Certificate.

Reason: To ensure compliance with Australian Standards.

55. Post-Construction Dilapidation Report
Post-Construction Dilapidation Reports, including photos of any damage evident at the time of
inspection, must be submitted after the completion of works. The report must:

Compare the post-construction report with the pre-construction report,
Clearly identify any recent damage and whether or not it is likely to be the result of the
development works,
Should any damage have occurred, suggested remediation methods.

Copies of the reports must be given to the property owners referred to in the Pre-Construction
Dilapidation Report Condition. Copies must also be lodged with Council.

Details demonstrating compliance with this condition are to be submitted to the Principal
Certifier prior to the issue of an Occupation Certificate.
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Reason: To maintain proper records in relation to the proposed development.

56. Positive Covenant and Restriction as to User for On-site Stormwater Disposal
Structures
The Applicant shall lodge the Legal Documents Authorisation Application with Council. The
application shall include the original completed request forms (NSW Land Registry standard
forms 13PC and/or 13RPA) and a copy of the Works-as-Executed plan (details overdrawn in
red on a copy of the approved drainage plan by registered surveyor), and Civil Engineers’
certification.

The Applicant shall create on the Title a positive covenant in respect to the ongoing
maintenance and restriction as to user over the on-site stormwater disposal structures within
this development consent. The terms of the positive covenant and restriction as to user are to
be prepared to Council’s standard requirements at the applicant’s expense and endorsed by
Northern Beaches Council’s delegate prior to lodgment with the NSW Land Registry Services.
Northern Beaches Council shall be nominated as the party to release, vary or modify such
covenant.  A copy of the certificate of title demonstrating the creation of the positive covenant
and restriction as to user is to be submitted. 

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of an Occupation Certificate.

Reason: To ensure the on-site stormwater disposal system is maintained to an appropriate
operational standard.

57. Sanitary Facilities prior to Occupation Certificate (OC) or Part Occupation
Sanitary Facilities, prior to issue of an Occupation Certificate (OC) or Part Occupation shall
comply with BCA for any operating business. 

Reason: To ensure adequate sanitary facilities for any operating business.

58. Plan of Management
Prior to the issue of an Occupation Certificate, a Plan of Management is to be submitted to
Council (Environmental Health) for approval .
Such plan shall include:
A.  Measures necessary to comply with the operational measures stated in the Acoustic
Assessment by Stantec (Australia) Pty Ltd  (rev 004 dated 1.6.2023) 
B.  Measures to be taken in dealing with noisy patrons (particularly in the external areas) or
vehicles on or leaving site at night time.
C.  Sound levels from and music or any amplification being set by  Stantec (Australia) Pty Ltd
and managed by staff.
D.  Actions to be taken should there be a blockage or failure (including power) of the
macerator/pump to sewer system to ensure that any discharge of effluent does not occur on
site or to any adjoining premises or public place. Such action/plan shall include an alarm
system on site and if a significant fault, how operations will temporarily cease until resolved.  
E. A register of complaints and actions (if necessary) taken by Management being maintained
on site.
 Reason: To ensure that wastewater is disposed of in a manner that is not harmful to the
environment.

59. Acoustic Requirements before issue of (OC) Ocupation Certificate
Certification of compliance with the assumptions, findings and recommendations Acoustic
Assessment by Stantec (Australia) Pty Ltd  (rev 004 dated 1.6.2023). The Plan of Management
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is to incorporate   measures to ensure noise nuisances are prevented.

Reason: To ensure acoustic measures are incorporated into the development. 

60. Removal of All Temporary Structures/Material and Construction Rubbish
Once construction has been completed all silt and sediment fences, silt, rubbish, building
debris, straw bales and temporary fences are to be removed from the site.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of an Occupation Certificate.

Reason: To ensure bushland management.

61. Garbage and Recycling Facilities
All internal walls of the waste rooms shall be rendered to a smooth surface, coved at the
floor/wall intersection, graded and appropriately drained to the sewer with a tap in close
proximity to facilitate cleaning.
Waste room floors shall be graded and drained to an approved Sydney Water drainage system.

Waste rooms shall be clear of any other services or utilities infrastructure such as gas,
electricity air-conditioning, plumbing, piping ducting or equipment.

Reason: To prevent pollution of the environment, provide a safe workplace for contractors and
residents and to protect the amenity of the area.

62. Waste Management Confirmation
Prior to the issue of an Occupation Certificate, evidence / documentation must be submitted to
the Principal Certifier that all waste material from the development site arising from demolition
and/or construction works has been appropriately recycled, reused or disposed of generally in
accordance with the approved Waste Management Plan.

Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.

63. Waste and Recycling Facilities Certificate of Compliance
The proposal shall be constructed in accordance with the Northern Beaches Waste
Management Guidelines.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of an Occupation Certificate. 

Reason: To ensure waste and recycling facilities are provided.

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

64. Acoustic Requirements - On-going
Compliance with the recommendations within the Acoustic Assessment by Stantec (Australia)
Pty Ltd  (rev 004 dated 1.6.2023) and any additional requirements at OC review stage.

Reason: To prevent a noise nuisance to any neighbouring receiver.

65. Landscape Maintenance
If any landscape materials/components or planting under this consent fails, they are to be
replaced with similar materials/components. Trees, shrubs and groundcovers required to be
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planted under this consent are to be mulched, watered and fertilised as required at the time of
planting. If any tree, shrub or groundcover required to be planted under this consent fails, they
are to be replaced with similar species to maintain the landscape theme and be generally in
accordance with the approved amended Landscape Plan(s) and any conditions of consent.

The approved landscaped area shall in perpetuity remain as planting under the development
consent.

Reason: To maintain local environmental amenity.

66. Maintenance of Stormwater Treatment Measures
Stormwater treatment measures must be maintained at all times in accordance with the
Stormwater Treatment Measure Operation and Maintenance Plan, manufacturer’s
specifications and as necessary to achieve the required stormwater quality targets for the
development.

Vegetated stormwater treatment measures must maintain an 80 percent survival rate of
plantings and limit weed cover to no more than 10 percent of the total area of the stormwater
treatment measure.

Where replacement cartridges or other necessary components for the system become
unavailable, an alternative system is required to be retrofitted into the development to achieve
an equivalent pollutant reduction outcome. Evidence supporting the replacement must be
retained on site and made available to Council as required.

Northern Beaches Council reserves the right to enter the property and carry out appropriate
maintenance of the device at the cost of the property owner.

Reason: Protection of the receiving environment.

67. Implementation of Loading & Service Vehicle Management Plan
All loading and service vehicle ingress and/or egress activities are to be undertaken in
accordance with the approved Loading and Service Vehicle Management Plan. Vehicle
queuing on public road(s) is not permitted.

Reason: To allow for vehicular access.

68. Plan of Management
The approved Plan of Management is to be complied with on-going and updated as needed.

Reason: To ensure guidance for Staff and Management and to eliminate potential nuisances 

69. Hours of Operation
The hours of operation of 'Restaurant 1' are to be restricted to:

Sunday to Wednesday - 7am - 10pm
Thursday to Saturday - 7am – 12am
Public Holidays - 7am - 10pm 

Upon expiration of the permitted hours, all service (and entertainment) shall immediately
cease, no patrons shall be permitted entry and all customers on the premises shall be required
to leave within the following 30 minutes.
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Reason: Information to ensure that amenity of the surrounding locality is maintained.

70. Commercial Waste Collection
Waste and recyclable material, generated by this premises, must not be collected between the
hours of 10pm and 6am on any day.

Reason: To protect the acoustic amenity of surrounding properties.

71. Loading And Service Vehicle Access
1. That trucks accessing the development site be limited to vehicles up to 8.8m in length
between the hours of 6am and 10pm.

2. Trucks in excess of 8.8m in length but of no more than 14.8m in length are only permitted to
access the site to/from Myoora Road and only between the hours of 10pm and 6am 

Reason: to minimise conflict between trucks and passenger vehicles/pedestrians
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187 .02187 .18187 .39187 .53

187.04187 .29187 .49187 .95186 .26186 .33186 .67

186.66186 .92186.95 188 .00187 .20186 .30

186 .14187.44 187 .31187 .32187 .39187 .50187 .49

188.19 188 .06188 .03

187.96188.15188 .18187 .98187 .87

188.03188 .08188 .19188 .21

188.12187 .76187 .69187 .91187 .67187 .32187 .01186 .81186 .10186 .36186 .52186 .54186 .43186 .68

186.57 186 .91187 .27187 .55187 .07186 .74

187.06187 .48

189 .62189.65

186 .09186 .27 187 .51

185 .52185 .54185 .63

187.34187 .32

187.35 187 .44187 .40187 .40

187.73187 .63187 .60

187.60187.55187 .51187 .49187 .45 188 .00187 .93

187.89187 .93188 .09188 .30188 .39188 .64188 .62188 .61188 .61188 .61188 .66188 .64188 .62188.51188 .63188.48188 .60

188.66 188.67188.93189.11189 .12188 .94188 .78188 .76188 .83188 .94189 .00188 .94188 .75

188.63188 .65188 .64189 .16189 .21189 .10189 .00188 .79188 .60188 .31188 .16

187.95 188 .23188 .30188 .24188 .16188 .18188 .2518 7.86187 .61187 .38187 .26187 .22187 .37
187 .93

188.09187 .58187 .00186 .41

186.23 187 .21187 .28186 .73186 .33185 .98 187 .37187 .48187 .51187 .65187 .73187 .84188 .08188 .26

188.35188 .22188 .73188 .93189 .41

189.49189.56

185 .80185 .69

185.47 185 .60185 .72185 .86185 .94

187 .25187 .04186 .84186 .64186.65186 .38186 .17185 .94185 .76

185.78185.81185 .64185.57185 .50185 .46

186.18

185 .64185 .65185 .65185 .73185 .81

187.19187 .10187 .45187 .32
187 .91 187.61187.50187.40

186.91186 .73186 .24185 .87185 .63

187 .09187 .16186 .61186 .21185 .68185 .86185 .57185 .52185 .53 188 .04187 .44186 .87

185 .81

187 .23187 .25187 .22187 .20187 .19187 .28187 .25187 .30187 .36187 .45187.45187 .48187 .85187 .74

187.94188 .24188 .49188 .47
188 .47188 .51188 .45188 .51

187 .80
189 .25

187 .09

189 .33

186 .95187 .04

185.00

184.96184.64184.36 189 .12

CO NCRETEDISHDRAIN DRAINDISHCO NCRETE BITUMENDR IV EWAY

DRIVEWAY
CONC RETEBITUM EN

CONCRETECONCRETE

DRIVEW AYPARKINGCAR BITUMEN BITUM EN

BITUMEN

CONCRETE CAR PARKING

BITUMENCONCRETE
DRIVEWAY

CONCRETEDRIVEWAY

BITUMENPARKING CARPARKING PAVEDPATH PA RKINGCA R RO ADBITUME N PA RKING

CONCRETE
PARKINGPARKING DRIVEW AYCO NCRETE

PARKINGCAR CO NCRETE

CONCRETE

CONCRETE

PA VING

PAVINGCO NCRETECONCRETE CONCRETEPATH DISH DR AINCO NC RETE

CONCRETE DOWN RAMP

CONCRETE

DRAINDISHTILEDCO NC RETE

CONCRETEPATH PAVING

CO NCRETE

STONEPAVING VERANDAHTILEDTILEDVERANDAH CONC.

PARKING

EDGE B ITUM ENO FB ITUM EN O FEDGECO NCRETEPATH CO NCRETEPATH

BITUME N PA VINGCONCRETE

CONCRETERO AD

BITUMEN

ROAD CO NC RET E

DISHDR AINDRIVEW AYCO NCRETE

PARKING CARCO NCRETE DRIVEW AY& PARKINGCO NCRETEBITUMENBITUMEN

308̂

41'140.57

40" 218̂ 4 1'142.295 41'

128̂

140.57

4 1'142.2738̂

41'140.57 193 .96194 .34192 .73192 .13192 .73192 .14192 .73195 .75191.77193 .70

191.22 193.68192 .02193 .55

WINDOW
HEAD 191.38SILL 190.25

WINDOWHEAD 189.36WINDOWHEAD 189.36WINDOWHEAD 189.39SILL 187.00 SOLAR PANELS

SO LA RPA N ELS

SKYLIGH TSKYLIGHTS
SKYLIGHTS

WINDOWHEAD 189.36WINDOWHEAD 189.39SILL 187.00

LEA N- TOM ETA L ROO FM ETAL SH EDM ETAL SH ED"H O RSELAN D"

CORRUGATED
METAL SHED TIM BE RW ALKW AY

CHICKEN COOPTIMBER BRIDGE

"MIRAMARE GARDENS"
BRICK & CONCRETE BUILDING

METAL ROOF
No. 48 MYOORA ROAD

FLOORLEVEL187.36FLOORLEVEL187.35FLOORLEVEL187.38FLOORLEVEL187.37 FLOOR LEVEL187.40

FLOORLEVEL187.76 FLOORLEV EL188 .55FLOORLEV EL188 .55

TIMBER STUDIO METAL ROOFTIMB ER DECKTIM BER

W'BOARD & METAL GARAGE

METAL ROOF GARAGEFL. 187.65 FLOORLEVEL189.80FLOORLEVEL189.78 METALSHED
FLOORLEVEL190.53FLOORLEVEL190.53

FLOORLEVEL187.34 FLOORLEVEL187.34FLOORLEVEL187.40 FLOORLEVEL187.34 FLOORLEVEL188.56B ALC ONYRL. 190.62PLA Y

HOUSESOFT SURFACEPLAY AREA

TIMBER VERANDAH DO OR STE P187 .52DO OR STE P187 .59

DOORSTEP
187.61 TOP OF

CHIMNEY 193.61

TOP OF
CHIMNEY 193.16TIMBER DECK BEEHIVEGREENHOUSE

W EATHER BOARD COTTAGEM ETA L ROOF
FLOORLEV EL187 .87 RL. 188.76

TIMBE RDE CKTIMBE RDE CK

(BASEMENT CAR PARKING UNDER)
SHIPPINGCONTAINERS

BALCONY

"SANDSTONE CAFE"
RENDERED, BLOCK & CLAD BUILDING

No. 48 MYOORA ROAD

BASEMENTFL. 185.82

PONDPO NDPONDDETENTIONHEAVILYVEGETATED

186

186

186 188

188

188 190

190

190

188

188186

186

188

186

186

188

188 188 190188

190

RO ADM YOO RA

8 4 5 0 9 4
D.P.

1ELECTRICITYSWITCH FIREHYDRANTS

WATERTANK

FIREHYDRANT
FIREHYDRANTSEPTICTANK SEPTICTANKS

VEH IC LE C RO SSIN GVEH IC LE C RO SSIN G

VEH IC LE C RO SSIN GVEH IC LE C RO SSIN G VEH IC LE C RO SSIN G

2128

2.000 ha

D.P. 752017

75D.P. 752017SITE AREA

128D.P. 752017 2D.P. 845094

L A W  N L A W  N L A W  N L A W  NL A W  N

L A W N L A W N

GARDEN

GARDEN

L A W  N

SHRUBS
SHRUBS SHRUB

RO W   OF  T REE S T O  6  H IG H &SHRUBS
GARD EN

SH RUB S

O FROW CO NIFERSTO 4M  HIG H

GARDEN

SHRUBSG ARDEN

G ARDEN

GARDEN GARDENGARDEN L A W N L A W NL A W N G ARDEN G ARDEN

TREE 0.30∅,  4H, 3S PALM 0.50∅,  3H, 4S2xTREES 0.20∅,  3H, 2S TREE MULTI 0.50∅,  4H, 4S EUCALYPT 0.30∅,  12H, 8S TREE MULTI 0.40∅,  3H, 2S TREE 0.30∅,  3H, 2S TREE 0.60∅,  4H, 5S TREE 0.30∅,  6H, 5S TREE 0.30∅,  4H, 4S TREE 0.20∅,  3H, 3S TREE 0.30∅,  4H, 4S TREE MULTI 0.50∅,  4H, 4S TREE MULTI 0.50∅,  5H, 4S TREE MULTI 0.50∅,  4H, 3S TREE 0.40∅,  4H, 2S  0.20∅,BANKSIA  6H, 3STREE 0.30∅,  8H, 8S
TREE 0.30∅,  8H, 5S TREE 0.30∅,  7H, 5S

TREE 0.90∅,  12H, 10S TREE 0.30∅,  6H, 4S
PINE 0.80∅,  12H, 10S

TREE 0.40∅,  7H, 5S

CONIFER 0.50∅,  12H, 8S

CONIFER 0.30∅,  9H, 5STREE 0.20∅,  7H, 3S CONIFER 0.40∅,  12H, 6STREE MULTI 0.60∅,  5H, 8S 2xTREES 0.20∅,  3H, 2S TREE 0.20∅,  5H, 6S TREE 0.20∅,  5H, 4S TREE 0.20∅,  3H, 2S TREE 0.30∅,TREE   5H, 4S 0.20∅,  5H, 6S TREE 0.30∅,  5H, 4S
TREE 0.50∅,  4H, 3S TREE 0.20∅,  7H, 6STREE 0.20∅,  5H, 6S TREE 0.20∅,  6H, 4STREE 0.30∅,  9H, 7S TREE 0.40∅,  8H, 9STREE 0.50∅,  4H, 3S TREE 0.40∅,  6H, 8S TREE 0.30∅,  5H, 5S

TREE 0.20∅,  9H, 5STREE MULTI 0.30∅,  5H, 5S TREE 0.10∅,  5H, 4STREE 0.20∅,  6H, 5S

TREE 0.10∅,  6H, 4S TREE 0.20∅,  9H, 5STREE 0.30∅,  8H, 5S TREE 0.30∅,  8H, 6S TREE MULTI 0.50∅,  12H, 10S TREE 0.20∅,  2H, 6S TREE 0.20∅,  5H, 4S TREE MULTI 0.50∅,  6H, 6STREE 0.30∅,  7H, 6S TREE 0.30∅,  7H, 6S TREE 0.30∅,  6H, 5S TREE 0.30∅,  7H, 5S TREE 0.30∅,  6H, 4SEUCALYPT 2x0.30∅,  14H, 8S GARDEN

GARDENGARDEN GARDEN

GARDEN

GARDEN

O FROW

TREE 0.20∅,  6H, 5S

G ARDEN G ARDEN

GARDEN

GARDEN

SHRUBSSHRUB SH RU BS

SHRUBSHRUB

℄ ℄ ℄

℄ ℄ ℄ ℄ ℄ ℄ ℄℄

EASEM EN T TO  DRAIN  W ATER VARIABLE W IDTH  (D.P. 1091355)

EASEMENT TO DRAIN WATER 2 WIDE (D.P. 845094)

RIGHT OF CARRIAGEWAY 2 WIDE (D.P. 266188)

RIGHT OF CARRIAGEWAY 7 WIDE (D.P. 845094)

TO W187 .52TO W188 .07

WALL

RETAININ GLO G

C O NC RETE W A LLC O NC RETE

LOGWALL LO G W ALLLOGWALL

BLOCKWALL W A LLB LOCKLO G

WALL

WALLCONC RETEW A LLC O NC RETEW A LL

CONCRETEWALLBLOCK

TIMBERWALLC ONCRETEW ALLWALL LO G

WALLSBLOCK ONE & TWO STOREY

RENDERED & METAL BUILDING

METAL ROOF

"HILLS FLOWER MARKET"

RO ADVALEM O NA

ROOF 194.45

GUTTER 190.08 GU TTER 190.08ROOF 191.90 GU TTER 193.34

GUTTER 191.62

RO OF191 .5 5RO OF190 .58

ROOF 191.90 ROOF 191.32GU TTER19 4.06 RO OF19 5.09RO OF19 5.34

RIDGE 195.70RIDGE 194.46RO OF 19 1.52

PERGOLA 191.52GU TTER 191.64GU TTER 191.76ROO F 192.29

GUTTER 191.62ROOF194 .86

GUTTER 191.62 GUTTER 190.58 ROOF 191.19GUTTER 190.30 GU TTER 191.06GU TTER 191.06RO OF190 .83RIDGE 190.58RIDGE 191.85GUTTER 190.62 GUTTER 190.32

CHANGE IN ROOFGRADE 190.60

ROOF 195.13 RO OF193.49RO O F 193.28RO O F 193.35

GUTTER 190.03 RIDGE 190.80

RIDGE 194.20RIDGE 192.28 RIDGE 193.50GUTTER 191.07

RIDGE 192.24
RIDGE194.72GU TTER 19 0.87GU TTER 19 0.87

GUTTER 189.91RIDGE190.22
ROOF 189.89

GU TTER 194.77RIDGE 195.47 RIDGE 195.65GU TTER 194.78GU TTER 193.50GU TTER 193.48GUTTER 190.12 ROOF 192.51

ROOF 189.08 RIDGE 192.06 GUTTER 190.28

CHANGE OF ROOF GRADE 190.82

ROO F 192.68ROOF 195.3 3GUTTER 194.0 8RIDGE 194.80RO O F 194.35RIDGE 194.20RO O F 193.74

ROOF 192.72

RIDGE 191.66ROOF 191.36ROOF190.94 RIDGE 191.19ROOF 191.06
ROOF 191.03GUTTER 190.10 GUTTER 191.08

ROOF 192.46 GU TTER193.03

ROOF 190.30

ROOF 192.46
ROOF 192.46

RO O F 193.76PLA STIC ROO F

ROOF 191.63RIDGE 190.80GUTTER 189.73

ROOF 189.08

RO O F 194.36GUTTER190.26

GUTTER 190.05

GUTTER 190.11

ROOF 190.77

GU TTER 193.28SH AD EC LOT H ROO FGU TTER 190.10GU TTER 189.90

SH ADEC LO THRO OF

GUTTER 190.24 RO OF190 .64

RIDGE 190.80GUTTER 189.73

O FK ERB  (0.15 H IGH )TO PCONCRETE

KERB

K ERB

CONCRETE

CONCRETE K ERB KERBCONC RETE K ERBC ONCR ETEKERB

CONCRETEK ERBC ONCRETE

KE RBC ONCRETE

CONCRETE KERB CONCRETEKERB
KERBCONCRETE

C O NC RETE

K ERB

CONCRETE
KERB

KERB CONCRETE

FE NC E

FENC EPICKET PA LIN G&LA PPED C A PPED PALING
FENCE

METAL FENC E

FENCE
FENCEPICKET

PALING
PALING

FENCE FENCE
MESH

WIRE

LA PPED&C A PPEDFENCE PICKET FENCE

WIREMESH

META LFENC EFENC EMESH

FE NC EWIR EM ETA LFE NC E

MESHFENCE WIREGA TEM ETA LFE NC EWIREMESHFENCE

PALING

CAPPED

( MAP GRID  of AUSTRALIA.)M .G.A. (APPROXIMATE TRUE NORTH)( MAP GRID  of AUSTRALIA.)M .G.A. (APPROXIMATE TRUE NORTH)

DRAINAGE PITGRATE 187.13INVERT 186.69

DRAINAGE PITGRATE 185.48INVERT 184.12 DRAINAGE PITGRATE 187.36INVERT 184.81

DRAINAGE PITGRATE 187.00INVERT 186.23

DRAINAGE PITGRATE 188.60INVERT 187.40DRAINAGE PITGRATE 188.60INVERT 187.60

GRATE DRAINAGE PITGRATE 187.57INVERT 186.55

DR AINA GE  PITGR AT E 188.4 8INVE RT 187.90

DRAINAGE PITGRATE 185.70INVERT 184.95DRAINAGE PITGRATE 185.57INVERT 184.47

DRAINAGE PITGRATE 185.62INVERT 184.72

DRAINAGE PITGRATE 186.49INVERT 185.63DRAINAGE PITGRATE 186.02INVERT 185.17

DRAINAGE PITGRATE 185.32INVERT 183.96

GRA TE

DRAINAGE PITGRATE 187.21INVERT 185.98

DRAINAGE PITGRATE 187.70INVERT 187.02

DRAINAGE PITGRATE 188.08INVERT 187.23DRAINAGE PITGRATE 187.30INVERT 185.83DRAINAGE PITGRATE 185.96INVERT 185.750.30∅ PIPE OUTLETINVERT 185.270.45∅ PIPE OUTLETINVERT 185.04

DRAINAGE PITS

GRATE 185.18

INVERT 183.84

DRAINAGE PITGRATE 189.62INVERT 188.62 DRAINAGE PITGRATE 188.62INVERT 187.85

DRAINAGE PITGRATE 190.42INVERT 190.02DRAINAGE PITGRATE 190.45INVERT 189.95

DRAINAGE PIT

GRATE 189.16

INVERT 188.57DRAINAGE PITGRATE 188.38INVERT 187.18

DRAINAGE PITGRATE 186.08INVERT 185.63 DRAINAGE PITGRATE 188.14INVERT 186.64

LIN TEL LIN TEL

LINTEL

LINTEL

LINTEL

LINTE L

LIN TELDRAINAGE PITGRATE 187.31INVERT 186.86

185.00184.90184.89184 .87185 .18184 .90184 .67184.58 184.49

184.77184 .63184 .34184 .41184 .54184 .85184 .52184 .41184 .28184 .24184 .15184 .31TB01/TB01/TB01/TB01/TB01/BB01/BB01/BB01/BB01/

BB01/NS/NS/NS/NS/NS/NS/NS/NS/NS/NS/

NS/STORMWATER CULVERT UNDER CONCRETE DRIVE

GENERAL ARRANGEMENT = 6.5 WIDE & 1.1 HIGH

GRAVEL PARKING
GRAVEL PATH

G RAVELPA RKING

G RAVEL

MULC H

GRAVEL

G RAVEL MULCH

M ULCH M ULC HM ULCH

SLIDIN GDO ORCONCRETEPIT LID

PLASTICTANK DRAINAGE PITGRATE 184.40INVERT 182.78GRATE (CONCRETE UNDER)

D  I R  T

OF

BOTTOMOFBANK

BOTTOM BANK BOTTOM

OF BANK188 .77188 .81188 .87188 .98189 .00189 .24186 .30186 .69

187 .93187 .92187 .82187 .78187 .84187 .73187 .67 188 .36187 .82 187 .52187 .79188 .29188 .36188 .60188 .65188 .53188 .23187 .62187 .81188 .06

187.78188 .22187 .80187 .95

188.66188.50188 .34188 .43188 .73188 .62188 .71188 .89188 .77188 .69

188.92 189.24189 .38188 .45188 .75188 .73188 .84188 .97 189 .23189 .10189 .38188.74

187.68 188 .15188 .37188 .07188 .39188 .29188 .12188 .30187 .93187 .85

187.67187 .73187 .76 188 .17188 .37188 .25188 .00188 .48188 .63188 .58188 .65189 .62189 .49

189.06 188.41188 .97189 .54189 .95

189.66190 .06189 .84189 .91188 .37

188.42188 .25187 .65188 .53 188 .61189 .11189 .34189 .51189 .33189 .51189 .80190 .08190 .51190 .34188 .81189 .42189 .57189 .70190 .46190 .11189 .78188 .25188 .39188 .43188 .67188 .86188 .77188 .73189 .04189 .63189 .56189 .47189 .47189 .22188 .05187 .86187 .82

187.96 188 .32

189 .42189 .36188 .86188 .75188 .28188 .00188 .03188 .61187 .27188 .45187 .90187 .59187 .92187 .61187 .50186 .96186 .72187 .07187 .47187 .65

189 .02188 .92

189.29188 .49188 .32

188 .99 190 .64191 .4 9190 .73191 .6 4190 .86191 .6 3191 .0 0

191 .6 7190 .96191 .8 8190.51 190 .23191 .2 7190 .28190 .57190 .50190 .02190 .99191 .0 6190 .80190 .83190 .80190 .39185 .52185 .75186 .02185 .96186 .02186 .50186 .22186 .18185 .84

185 .54185 .84186 .00186 .22185 .51185 .15185 .15185 .15185 .05185 .06

186 .01185 .83185 .87185 .39185 .23185 .15185 .02184 .89184 .73185 .67

185.00

184.96185.01 185 .45185 .60185 .65185 .32185 .17184 .86185 .25184 .98185 .13185 .30185 .86185 .74185 .86185 .74185 .55185 .52185 .48185 .20

185.04185 .24184 .81184 .64184 .36189 .12

188 .79 187 .44186 .33186 .62

185.74185 .82185 .89185 .71 188 .64187 .11186 .85

185 .94186 .25186 .39

186 .88

186.98187.14 187 .60185.96

185 .77185 .68

187 .06186 .95186 .85

186.42186 .42185 .91186.26186 .42185 .47185 .55185 .77185 .69185 .13185 .81186 .06186 .15186 .52185 .79185 .39185 .51185 .46185 .22184 .96185 .21184 .94187 .54186 .37187 .53187 .65187 .79187 .59187 .66187 .81187 .66

185 .81185 .33185 .55

187.23187 .49 187.19187 .39187 .40187 .66187 .79187 .75

187.64 187.35

187.68187 .57187 .36

187.30187 .28187 .51187 .85187 .51187 .01186 .75186 .96187 .14187 .67187 .45187 .40187 .03187 .14

187.41186 .14185 .82185 .79

186 .85186 .97

187.64187 .61187 .47

187 .37187 .31188 .11187.28

188.55 187.26188 .5518 8.57188 .55

188.56188.55 188.56187 .81187 .68187 .58187 .34187 .94188 .54 187.13

187 .72 190 .53189.52189 .45189 .28 190 .53190 .39189 .76

186.25186 .23187 .54186 .61186 .58187 .55187 .51186 .95187 .01

187 .42187.31187.29187.34187 .23

187.21186 .64186 .56186 .60186 .36

186.16186 .36187 .31187 .30187 .29

187.33186 .61186 .70187 .10

187.28187 .31187 .31187.33187.30 187.27187 .65187 .57 188 .09 188.48 188.59187 .87187 .81187 .62 188.55 188.75

188.96

188 .59188 .57

189 .34189 .82190 .08189 .44189 .58189 .51

187.16

186 .10186 .02 186.83186 .61186 .86186 .58186 .71

186.86186 .62186 .34186 .27186 .04186 .03185 .88185 .87185 .97186 .13185 .96185 .81 186 .70187 .01187 .04187 .18187 .24187 .07187 .39187 .42187 .49

185 .95185 .99186 .09185 .83186 .79186 .97186 .95

188 .82

188.85188 .83

186.60186.61186.61186.64187 .54186 .5818 6.57187 .52187 .51187 .50

187.52

187 .85186.55186 .57186.20186 .22186.04 188 .0018 7.84187 .92187 .50187 .72 188 .07 187 .90 188.94 189.26188 .56

188 .52 188 .90188 .76188 .78188 .29 188 .64

187 .87187 .79

187 .15

188 .54188 .54

188.61188.62188 .64185 .01185 .04185 .04185 .10185 .30185 .45185 .02185 .04

20 4.98

199 .07199 .08

192 .85

189 .85

188 .09 188 .90

187.44

187 .95 189.06187 .30

187.57 188 .63

189 .10

189 .32187 .41 188 .20188 .23

186 .61185 .82 187 .29

185 .51

189 .56 190 .67190 .00

186 .37 187 .25

185.76

187 .29

187 .28187 .29187 .52

187.33

188 .04188 .01188 .04 188 .71188 .41188 .76188 .62 189 .40188 .55

189 .41189 .40189 .49189 .45189 .42189 .48

190 .44189 .98190 .12190 .09188 .17189 .04187 .72188 .12188 .15188 .31188 .30187 .03

187 .02

189 .64189 .82190 .08

190 .88190 .71

185 .61185 .73185 .75185 .62185 .93186 .11186 .59186 .23185 .85185 .75185 .49

185 .06 187 .47

186 .66187.86 188 .31

185 .72185 .80186 .09185 .90

187 .10186 .10185 .88187 .24 188 .58188 .67188 .50188 .75188 .66

187.34

187 .84187 .61187 .48187 .40187 .39

188 .7818 8.56188 .62188 .96

189.10188 .93188 .84188 .70188 .79188 .60188 .60186 .45186 .49186 .81

190.41190.51 190.57190 .66190.54186 .30186 .34186 .40186 .26185 .92185 .44185 .79185 .79185 .43

185 .77

187 .26

187.22187.15187 .02186 .81186 .81186 .72 187.88187.91187 .88187 .34 188 .99189 .17

190 .24189 .31

190 .34

189.68

184 .74

186 .35185 .81185 .88 187 .54

185 .72

186 .64186 .81186 .45186 .36

185 .64184.88 185.54

185 .52185.75185 .78186 .07186 .17185 .94

188 .16187 .49

186 .53

187 .08 188 .26188 .28187 .26187 .03187 .05185 .73185 .78 187 .72187 .73

188 .47188 .35 188 .34

187 .62

185 .22 187.25185 .51187 .13187 .59 188 .11188 .13188 .32187 .74 188.96188.92188 .68

188 .52

188.53188 .55189 .58189 .99190 .45

189 .25188 .78187 .75186 .87186 .85186 .27

186 .69187 .05183 .48

188 .17 189 .32189 .31189 .01188 .60187 .96188 .02188 .04 188 .72188 .83188 .81

187 .81

187 .08187 .16187 .74187 .78187 .82
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All dimensions to be checked on site, written dimensions only to be used. Do 
not scale from drawings. Copyright of the design shown herein is retained by 
the Architect. Written authority is required for any reproduction. 
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functional brewing equipment for 
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Maxiumum of 6 fermentation vats to 
functional brewing area.
Maxiumum capacity of system to be 
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NOTE

- Any beer brewed within restaurant 1 will be for 
on-site consumption only
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seperate application/approval
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Northern Beaches Council Memorandum 
Page 1 of 4 

 

 
M E M O R A N D U M  
 

DATE:             6 June 2024 

TO: Development Determination Panel 

CC: Steven Findlay, Manager Development Assessment  

FROM:  Kye Miles, Planner 

SUBJECT:      Item 3.4 - DA2023/0803 - 287 Mona Vale Road, Terrey Hills 

 

 
Council issued its Assessment Report to the Panel for Development Application DA2023/0803 
relating to alterations and additions to the existing Hills Flower Market site, which was scheduled for 
determination at the Panel meeting on 22 May 2024. The matter was deferred for additional 
information to be provided. 
 
This memo addresses matters arising out of the Panels consideration of the application at the 
meeting, including; the restaurant floor plan, updated conditions, and a response to a late 
submission. 
 
Amended Restaurant Floor Plan  
 
The applicant has submitted an amended floor plan for the proposed restaurant. An extract of this 
plan is provided below: 
 

 
The plan specifies that the brewing component of the restaurant will be limited to the following: 
 

• 5HL system maximum 

• Maximum of 6 fermentation vats 

• Have a maximum area within the Restaurant of 31sqm 

• Any beer brewed within Restaurant 1 will be for on-site consumption only 
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Northern Beaches Council Memorandum 
Page 2 of 4 

 

The concern raised by the Panel was that the maximum brewing capacity sought aligns with that of 
comparable artisan food and drink industries, raising concerns about the ancillary function of this 
component. Additionally, artisan food and drink industries are not permissible within the RU4 Primary 
Production Small Lots zone.  
 
Therefore, a further operational condition is recommended to ensure that the brewing component 
remains ancillary to the restaurant:  
 
Ancillary Use 
 
The brewing component shown on the approved plans, constituting 6.6% (31 sqm) of the total floor 
area of the restaurant, must remain ancillary to the restaurant's use. The brewing operations must be 
limited to the following: 
 

• Brewing production must not exceed 100 litres per week and is to be limited to one type of 
beer. 

• Any beer brewed within Restaurant 1 must be for on-site consumption only and served in 
glassware. 

 
Reason: To ensure consistency with the permissible uses of the RU4 Primary Production Small Lots 
zone.   
 
In addition, it is also recommended that Condition 1 be updated to include the amended floor plan for 
the proposed restaurant: 
 
Condition 1- Approved Plans and Supporting Documentation 
 
Development must be carried out in accordance with the following approved plans (stamped by 
Council) and supporting documentation, except where the conditions of this consent expressly 
require otherwise. 
 
 

Approved Plans 

Plan 
Number 

Revision 
Number 

Plan Title  Drawn By Date of Plan 

A01-01 3 Demolition Plan - Site Plan BN Group 24 May 2023 

A01-02 3 Demolition Plan - Ground 
Floor Plan 

BN Group  24 May 2023  

A01-10 3 Demolition Plan - Roof Plan BN Group  24 May 2023  

A01-30  3  Demolition Plan - Elevations BN Group  24 May 2023  

A01-40  3 Demolition Plan - Sections  BN Group  24 May 2023  

A02-01 9 Proposed - Site Plan BN Group 22 April 2024 

A02-20 8 Proposed - Ground Floor 
Plan 

BN Group  22 April 2024 

A02-21  6  Proposed - Mezzanine Plan  BN Group  22 April 2024 

A02-40  6 Proposed - Roof Plan BN Group  22 April 2024 

A09-01  6 Proposed - Elevations BN Group  22 April 2024 

A11-01 6 Proposed - Sections BN Group  22 April 2024 

A60-01 3 Proposed - Signage BN Group  24 May 2023 

A70-01 3  Proposed - Material Sample 
Board 

BN Group  24 May 2023 
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Northern Beaches Council Memorandum 
Page 3 of 4 

 

SK.001 J Indicative Restaurant 1 Fit-
Out Plan 

Five Foot One 4 June 2024 

L400 F Planting Schedule Arcadia 19 April 2024 

L401 F Softworks Plan Arcadia 19 April 2024 

L402 F Softworks Plan Arcadia 19 April 2024 

L403 F Softworks Plan Arcadia 19 April 2024 

L404 F Softworks Plan Arcadia 19 April 2024 

L405 F Softworks Plan Arcadia 19 April 2024 

L406 F Softworks Plan Arcadia 19 April 2024 

L601 E Typical details Arcadia 21 November 
2023 

L701 E Landscape Notes Arcadia 21 November 
2023 

 
 

Approved Reports and Documentation   

Document Title Version 
Number 

Prepared By Date of 
Document 

Access Report 3 Morris Goding Access 
Consulting 

26 May 
2023 

Arboricultural Impact Appraisal and Method 
Statement 

A Naturally Trees 
Arboricultural Consulting 

15 May 
2023 

BCA Assessment Report R3.0 Steve Watson and Partners 29 May 
2023 

Bushfire Protection Assessment B213699 
- 1 

Australian Bushfire 
Protection Planners 

20 
October 
2022 

Detailed Site Investigation Report V01 Geo-Logix 8 
November 
2022 

Geotechnical Report V03 Geo-Logix 24 
November 
2023 

Noise Impact Assessment 004 Stantec 1 June 
2023 

Transport Assessment 07 Ason Group 15 June 
2023 

Waste Management Plan - Mainbrace Constructions - 

 
In the event of any inconsistency between the approved plans, reports and documentation, the 
approved plans prevail. 
 
In the event of any inconsistency between the approved plans and a condition of this consent, the 
condition prevails. 
 
Reason: To ensure all parties are aware of the approved plans and supporting documentation that 
applies to the development. 
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Northern Beaches Council Memorandum 
Page 4 of 4 

 

 
Amendment to Traffic Conditions 
 
The Applicant has provided minor wording changes to the additional/revised traffic conditions (see 
changes marked in red). Traffic has reviewed the revised wording of the conditions and is generally 
satisfied, however, they have proposed a slight amendment for Point 3 of Condition 71: 
 
Vehicle Access and Parking  
 
All new internal driveways, vehicle turning areas, garages and vehicle parking space/ loading bay 
dimensions must be designed and constructed to comply with the relevant section of AS 2890 (Off-
street Parking standards). 
 
With respect to this, the following revision(s) must be undertaken; 
The vehicle crossing at Myoora Road must be tested with swept path plots for the 14.8m semi-trailer 
to ensure that it is of sufficient width to cater for the right turn in and left turn out by this vehicle. If not 
plans for driveway widening shall be provided for Councils consideration and approval 
  
All new internal driveways and vehicle access ramps must have ramp grades and transitions 
complying with AS 2890.1. To ensure the gradient requirements and height clearances are satisfied, 
a driveway profile must be prepared for all new internal ramps showing ramp lengths, grades, surface 
RL's and overhead clearances, taken from the crest of the ramp to the base. The driveway profile 
must be taken along the steepest grade of travel or sections having significant changes in grades, 
where scraping or height restrictions could potentially occur and is to demonstrate compliance with 
AS 2890 for the respective type of vehicle. 
 
If it is determined by a qualified Traffic Engineer that changes are required, plans prepared by a 
suitably qualified Engineer shall be submitted to Council’s Traffic Engineer for review and, once 
approved issued to the Principal Certifier prior to the issue of a Construction Certificate. 
 
Reason: To ensure compliance with Australian Standards relating to manoeuvring, access and 
parking of vehicles. 
 
Amendment to Condition 71 - Loading and Service Vehicle Access 
 
The following amendments (marked in red) are recommended to Condition 71 to ensure address the 
above-mentioned traffic concerns: 
 
1. That trucks accessing the development site be limited to vehicles up to 8.8m in length between the 
hours of 6am and 10pm. 
2. Trucks in excess of 8.8m in length but of no more than 14.8m in length are only permitted to 
access the site to/from Myoora Road and only between the hours of 10pm and 6am. 
3. Trucks larger than a Small Rigid Vehicle (in excess of 6.4m in length and 3.5m in height) and 
accessing the site via Myoora Road shall only do so via a right turn in, and egressing the site to 
Myoora Road shall only be permitted via a left turn out. 
 
Reason: to minimise conflict between trucks and passenger vehicles/pedestrians 

 
Delete Condition 19 - External Finishes to Roof 
 

It is recommended that Condition 19 be deleted as BASIX is not applicable to the proposed 
development. 
 

Recommendation 
 
Based on the above, it is maintained that the Panel should approve the application, subject to 
changes to the application, the plans and conditions described above. 
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ITEM 3.2 DA2024/0229 - 21 VISTA AVENUE BALGOWLAH HEIGHTS - 
DEMOLITION WORKS AND CONSTRUCTION OF A DWELLING 
HOUSE 

 

PURPOSE 

To refer the attached application for determination due to directions provided by the Department of 
Planning & Environment in relation to applications with a clause 4.6 variation to the floor space ratio. 

RECOMMENDATION 

That Council as the consent authority, vary the Floor Space Ratio Development Standard of  
Clause 4.4 pursuant to clause 4.6 of MLEP 2013  as the applicants written request has adequately 
addressed the merits required to be demonstrated by subclause (3) and the proposed 
development will be in the public interest and is consistent with the objectives of the standard and 
the objectives for development within the zone in which the development is proposed to be carried 
out. 

THAT Council as the consent authority approves Development Consent to DA2024/0229 for 
demolition works and construction of a dwelling house on land at Lot 3 DP 20346, 21 Vista Avenue 
BALGOWLAH HEIGHTS, subject to the conditions set out in the Assessment Report. 

 
 

Reporting manager  Rodney Piggott 

TRIM file ref 2024/433258 

Attachments ⇩1 Assessment Report 
⇩2 Site Plan and Elevations 
⇩3 Clause 4.6  
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

Application Number: DA2024/0229

Responsible Officer: Jordan Howard
Land to be developed (Address): Lot 3 DP 20346, 21 Vista Avenue BALGOWLAH HEIGHTS NSW 2093
Proposed Development: Demolition works and construction of a dwelling house
Zoning: Manly LEP2013 - Land zoned R2 Low Density Residential
Development Permissible: Yes
Existing Use Rights: No
Consent Authority: Northern Beaches Council
Delegation Level: DDP
Land and Environment Court Action: No
Owner: MMW Properties Pty Ltd
Applicant: Watershed Design Pty Ltd

Application Lodged: 02/04/2024
Integrated Development: No
Designated Development: No
State Reporting Category: Residential - Single new detached dwelling
Notified: 11/04/2024 to 25/04/2024
Advertised: Not Advertised
Submissions Received: 2
Clause 4.6 Variation: 4.4 Floor space ratio: 23.8%
Recommendation: Approval

Estimated Cost of Works: $ 1,934,573.08

EXECUTIVE SUMMARY

This development application seeks consent for demolition works and construction of a dwelling house.

The application is referred to the Development Determination Panel (DDP) as the application requests a greater than 10% variation
(23.8%) of the floor space ratio (FSR) development standard.

Concerns raised in the objections predominantly relate to privacy, FSR exceedance, and the perception of excessive height, bulk and
scale resulting in undesirable visual impacts on the streetscape and properties adjacent to the subject site (on the other side of Vista
Avenue). 

Critical assessment issues included the assessment of the proposed variation of the FSR development standard, as well as
assessment of potential privacy impacts and variations to MDCP built form controls, including side setbacks, rear setbacks and total
open space. 

The 4.6 request for the non-compliance with the FSR development standard arises as the subject site is an undersized allotment. The
allotment exhibits a site area of 521.7sqm, and with a FSR development standard of 0.4:1 applying to the site, a gross floor area (GFA)
limit of 208.68sqm applies. The proposal exhibits an FSR of 0.495:1, with a GFA of 258.4sqm. Notably, the minimum lot size applicable
to the site is 750sqm, making the allotment undersized. In accordance with MDCP 4.1.3 Floor Space Ratio (FSR), which provides
justification for FSR variations where an allotment is undersized, if calculating FSR against a site area of 750sqm, the FSR
requirement of 0.4:1 equates to a GFA limit of 300sqm. If 300sqm of GFA was the limit, the proposed development, with a GFA of
258.4sqm, would be compliant. For this reason, as well as others outlined within the section of this report assessing the proposed
variation pursuant to MLEP 2013 Clause 4.6, this variation request is supported.
 
This report concludes with a recommendation that the DDP grant approval to the development application, subject to conditions.

PROPOSED DEVELOPMENT IN DETAIL

This Development Application seeks development consent for demolition works and construction of a dwelling house. Specifically,
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demolition of existing site structures and the construction of a new two-storey dwelling comprising of the following is proposed:

Ground Floor:

Double garage with panel lift door.

Porch and entry foyer.

Staircase to access the first floor.

Rumpus.

Guest bedroom with ensuite.

Laundry.

Powder room.

Open plan living, dining and kitchen with walk in butler’s pantry.

First Floor:

Master bedroom with walk-in robe and ensuite, including balcony facing west.
Bathroom.
Bedrooms 2, 3 and 4 with built-in robes.
Staircase to access the ground floor.
Kids area.

Site:

New inground swimming pool.
New driveway and crossover.
New site landscaping.

Additional information was requested in relation to Clause 4.4 Floor space ratio & Clause 4.6 Exceptions to development standards of
the MLEP 2013, as well as in relation to Clause 3.4.2 Privacy and Security & Clause 4.1.4 Setbacks (front, side and rear) and Building
Separation of the MDCP. Additional / amended information as provided, which did not require re-notification, in accordance with the
Northern Beaches Community Participation Plan. 

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning and Assessment Act 1979 and
the associated Regulations. In this regard:

An assessment report and recommendation has been prepared (the subject of this report) taking into account all relevant
provisions of the Environmental Planning and Assessment Act 1979, and the associated regulations;
A site inspection was conducted and consideration has been given to the impacts of the development upon the subject site and
adjoining, surrounding and nearby properties;
Notification to adjoining and surrounding properties, advertisement (where required) and referral to relevant internal and
external bodies in accordance with the Act, Regulations and relevant Development Control Plan;
A review and consideration of all submissions made by the public and community interest groups in relation to the application;
A review and consideration of all documentation provided with the application (up to the time of determination);
A review and consideration of all referral comments provided by the relevant Council Officers, State Government
Authorities/Agencies and Federal Government Authorities/Agencies on the proposal.

SUMMARY OF ASSESSMENT ISSUES

Manly Local Environmental Plan 2013 - 4.6 Exceptions to development standards
Manly Development Control Plan - 3.4.2 Privacy and Security
Manly Development Control Plan - 3.4.4 Other Nuisance (Odour, Fumes etc.)
Manly Development Control Plan - 4.1.3 Floor Space Ratio (FSR)
Manly Development Control Plan - 4.1.4 Setbacks (front, side and rear) and Building Separation
Manly Development Control Plan - 4.1.5 Open Space and Landscaping
Manly Development Control Plan - 4.1.10 Fencing
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SITE DESCRIPTION

Property Description: Lot 3 DP 20346 , 21 Vista Avenue BALGOWLAH HEIGHTS NSW 2093
Detailed Site Description: The subject site consists of one (1) allotment located on the western side

of Vista Avenue.

The site is irregular in shape with a frontage of 16.46m along Vista Avenue and
a maximum depth (along the southern side boundary) of 40.235m. The site has
a surveyed area of 521.7sqm.

The site is located within the R2 Low Density Residential zone and currently
accommodates a dwelling house.

The site is relatively flat. 

The site contains lawn areas, garden beds and vegetation. There are no details
of threatened species at the site. 

Detailed Description of Adjoining/Surrounding Development

Adjoining and surrounding development is characterised by dwelling houses. 
Map:

SITE HISTORY

A search of Council’s records has revealed that there are no recent or relevant applications for this site.

The land has been used for residential purposes for an extended period of time.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979, are:
Section 4.15 Matters for
Consideration

Comments

Section 4.15 (1) (a)(i) –
Provisions of any
environmental planning
instrument

See discussion on “Environmental Planning Instruments” in this report.

Section 4.15 (1) (a)(ii) –
Provisions of any draft
environmental planning
instrument

There are no current draft environmental planning instruments.

Section 4.15 (1) (a)(iii) –
Provisions of any development
control plan

Manly Development Control Plan applies to this proposal. 

Section 4.15 (1) (a)(iiia) –
Provisions of any planning

None applicable.
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Section 4.15 Matters for
Consideration

Comments

agreement
Section 4.15 (1) (a)(iv) –
Provisions of the
Environmental Planning and
Assessment Regulation 2021
(EP&A Regulation 2021) 

Part 4, Division 2 of the EP&A Regulation 2021 requires the consent authority to consider "Prescribed
conditions" of development consent. These matters have been addressed via a condition of consent.

Clause 29 of the EP&A Regulation 2021 requires the submission of a design verification certificate
from the building designer at lodgement of the development application. This clause is not relevant to
this application.

Clauses 36 and 94 of the EP&A Regulation 2021 allow Council to request additional information.
Additional information was requested in relation to Clause 4.4 Floor space ratio & Clause 4.6
Exceptions to development standards of the MLEP 2013, as well as in relation to Clause 3.4.2 Privacy
and Security & Clause 4.1.4 Setbacks (front, side and rear) and Building Separation of the MDCP.

Clause 61 of the EP&A Regulation 2021 requires the consent authority to consider AS 2601 - 1991:
The Demolition of Structures. This matter has been addressed via a condition of consent.

Clauses 62 and/or 64 of the EP&A Regulation 2021 requires the consent authority to consider the
upgrading of a building (including fire safety upgrade of development). This clause is not relevant to
this application.

Clause 69 of the EP&A Regulation 2021 requires the consent authority to consider insurance
requirements under the Home Building Act 1989.  This matter has been addressed via a condition of
consent.

Clause 69 of the EP&A Regulation 2021 requires the consent authority to consider the provisions of
the Building Code of Australia (BCA). This matter has been addressed via a condition of consent.

Section 4.15 (1) (b) – the likely
impacts of the development,
including environmental
impacts on the natural and
built environment and social
and economic impacts in the
locality

(i) Environmental Impact
The environmental impacts of the proposed development on the natural and built environment are
addressed under the Manly Development Control Plan section in this report.

(ii) Social Impact
The proposed development will not have a detrimental social impact in the locality considering the
character of the proposal.

(iii) Economic Impact
The proposed development will not have a detrimental economic impact on the locality considering the
nature of the existing and proposed land use.

Section 4.15 (1) (c) – the
suitability of the site for the
development

The site is considered suitable for the proposed development.

Section 4.15 (1) (d) – any
submissions made in
accordance with the EPA Act
or EPA Regs

See discussion on “Notification & Submissions Received” in this report.

Section 4.15 (1) (e) – the
public interest

No matters have arisen in this assessment that would justify the refusal of the application in the public
interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject application has been publicly exhibited from 11/04/2024 to 25/04/2024 in accordance with the Environmental Planning and
Assessment Act 1979, Environmental Planning and Assessment Regulation 2021 and the Community Participation Plan.

As a result of the public exhibition process council is in receipt of 2 submission/s from:

Name: Address:
Mr Cameron Alistair Murray 19 Vista Avenue BALGOWLAH HEIGHTS NSW 2093
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Name: Address:
Mrs Amanda Elizabeth Murray
Withheld
Withheld

BALGOWLAH HEIGHTS NSW 2093

The following issues were raised in the submissions:

Potential visual privacy impact of W1.6

The submissions raised concerns about the potential visual privacy impact of W1.6 (located off Bedroom 1 at the First Floor
South Elevation) on the adjoining property to the south (19 Vista Avenue).

Comment: 
Refer to the section of this report on MDCP Clause 3.4.2 Privacy and Security for discussion of visual privacy. Regarding this
issue, visual privacy was raised with the Applicant during the assessment process. In response, amended plans were submitted
which have removed W1.6 from the proposed development, resolving this issue.

This issue does not warrant refusal of the application. 

Potential visual privacy impact of W1.7

The submissions raised concerns about the potential visual privacy impact of W1.7 (located off a walk-in-robe at the First Floor
South Elevation) on the adjoining property to the south (19 Vista Avenue). 

Comment: 
Refer to the section of this report on MDCP Clause 3.4.2 Privacy and Security for discussion of visual privacy. Regarding this
issue, this room is of very low use (as prolonged periods of waking time are not spent in a WIR), and is approximately 8.4m
away from the adjoining dwelling to the south. Given these factors, the visual privacy impact of this windows is not considered
to be unreasonable, and adequate visual privacy between dwellings is considered to be maintained. 

This issue does not warrant refusal of the application. 

Objection to FSR exceedance 

The submissions raised objection to the proposed exceedance of the FSR development standard, considering that thee was
opportunity for reduction of building floor space.

Comment: 
Refer to the section of this report on MLEP 2013 Clause 4.6 Exceptions to development standards for a detailed assessment of
the FSR variation request. In summary, Council is satisfied that the Applicant’s written request under Clause 4.6 of the Manly
Local Environmental Plan 2013 seeking to justify variation of the development standard contained within Clause 4.4 Floor
Space Ratio has adequately addressed and demonstrated that:
- Compliance with the development standard is unreasonable or unnecessary in the circumstances of the case; and
- There are sufficient environmental planning grounds to justify the variation.

Accordingly, this variation request is supported.

It is noted that the size of this variation was reduced during the assessment process, as issue was raised with the variation
request in conjunction with MDCP built form non-compliances, including with rear and side setbacks. In response, amended
plans were submitted, reducing the setback non-compliances in number and scope, also reducing gross floor area, ultimately to
an acceptable level. 

As is assessed throughout this report, there are not considered to be any unreasonable amenity impacts (such as
overshadowing, view loss or privacy) on surrounding properties as a result of the proposed development, nor is the proposed
development considered to be detrimental to the streetscape or excessively bulky. In considering a variation, an assessment is
undertaken against the objectives of the control (i.e. what is trying to be achieved by having a limit on floor space) and against
the impacts the proposal will cause. Council cannot simply recommend refusal of a development on the simple grounds that
there is a variation requested. 

This issue does not warrant refusal of the application. 

Request for southern garage wall to align with neighbouring garage wall at the western side. 

The submissions raised concerns that the proposed development included a garage with nil setback to the boundary which did
not align with the neighbouring garage on the property to the south, also with a nil setback, at the western side of the garage
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wall.

Comment: 
This issue was not raised with the Applicant during the assessment process. Nonetheless, the Applicant provided amended
plans during the assessment process which have aligned the western edge of the southern garage wall with the neighbouring
garage wall, resolving this issue. 

This issue does not warrant refusal of the application. 

Potential acoustic privacy / noise impact of the pool equipment / pump

The submissions raised concerns about the potential acoustic privacy / noise impact of the pool equipment / pump on the
adjoining property to the south (19 Vista Avenue).

Comment: 
Refer to the section of this report on Clause 3.4.2 Privacy and Security for discussion of acoustic privacy. Regarding this issue,
a standard condition of consent concerning Swimming Pool/Spa Motor Noise will be imposed to ensure the acoustic privacy of
adjoining and surrounding dwellings is maintained. As conditioned, and subject to generic noise protections, the acoustic
impacts of a swimming pool are not considered to be unreasonable within a low density residential environment.

This issue does not warrant refusal of the application. 
 
Height / scale of the eastern front elevation and the southern side elevation 

The submissions raised concerns that the eastern front elevation and the southern side elevation present excessive bulk,
height and scale, which would impact the streetscape and the amenity of properties on the eastern side of Vista Avenue,
oriented towards the subject site. Specific issue was raised with the high louvre windows facing the street, which a submission
contended gave the appearance of a third-storey.  

Comment: 
The proposed development is compliant with the 8.5m height of buildings development standard established by MLEP 2013
Clause 4.3 Height of buildings, meaning that the proposed development is compliant with the core control limiting building
height. Furthermore, the proposal complies with built form controls established by MDCP Clause 4.1.2 Height of Buildings
(Incorporating Wall Height, Number of Storeys & Roof Height) relating to wall height (including at the southern elevation) and
number of storeys. Therefore, it is not considered that the proposal is excessively tall when measured against any quantitative
planning control. Looking at the proposal qualitatively, the proposal is considered to be commensurate to that of surrounding
built form, and not detrimental to the streetscape. The high louvre windows facing the street are a design choice that does not
result in any numerical planning control breach, nor at they considered to create an unacceptable aesthetic impact. The section
presents to the street as a pop-up extension of the roof form, and is not considered to give the appearance of a third-storey.

Regarding concerns that the proposal will impact the amenity of properties on the eastern side of Vista Avenue, it is noted that
these proprieties will not experience any significant overshadowing, view loss or privacy impacts, given the positioning of
buildings, flat topography and large separation involved. It should also be noted that the area (both the subject site and
properties across the street) is zoned R2 Low Density Residential, where it must be expected that some level of neighboring
built form will be visible from ones own property when looking across the street. It is not a rurally zoned area, where one may
expect not to see any surrounding built form other than their own property.

This issue does not warrant refusal of the application. 

Impact of light on properties on the eastern side of Vista Avenue and on the streetscape at night 

The submissions raised concerns that the high louvre windows on the eastern front elevation would emanate and reflect light at
night time and have a negative amenity impact on properties on the eastern side of Vista Avenue, oriented towards the subject
site, as well as negatively impact the streetscape at night.

Comment: 
Again, it must be noted the area is an R2 Low Density Residential zone. It is expected that some level of lighting from
surrounding low density residential buildings will be visible from adjacent properties. The proposal does not intensify the use of
the subject site, remaining a dwelling house within a low density residential environment. Adequate separation is maintained
between proprieties (considering properties on the other side of Vista Avenue are, at minimum, over 20m away from the subject
site) and there is an inverse relationship between distance and light intensity (i.e. as distance increases, light intensity
decreases). Lighting from the proposed high louver windows is not expected to create a unreasonable impact on adjacent
properties. Regarding the impact on the streetscape at night, again one must consider the zone. It is expected that buildings
within a low density residential street, within a suburban area of a city, will emanate some level of light from its windows at
night.

This issue does not warrant refusal of the application. 
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Increased width of the driveway crossover

The submissions raised concerns that the increased width of the driveway crossover would reduce greenspace within the
nature strip and would negatively impact the streetscape. The submission requested that only a single-car crossover be
approved. 

Comment: 
Where a development application proposes parking structures and vehicle / driveway crossovers, referral is made to Council's
Development Engineering team to assess if the proposed vehicular access meets relevant standards. The Development
Engineering team has reviewed this proposal and raises no objection to approval, subject to condition of consent, including
ones related to the proposed vehicle crossing. It is also noted that MDCP Clause 4.1.6 Parking, Vehicular Access and Loading
(Including Bicycle Facilities) requires dwelling houses to provide two (2) off-street parking spaces, which the proposal achieves
within the proposed garage. This new garage necessitates winding of the existing driveway to provide adequate
vehicular access. Whilst widening of the driveway will result in a reduction of grass on the road reserve, the proposed driveway
is considered to be reasonable and adequate for its purpose, and is therefore acceptable. No significant vegetation or trees
within the road reserve will be impacted by this proposed widening. 

This issue does not warrant refusal of the application. 

Loss of landscaped area / green space at the subject site. 

The submissions raised concerns that the proposed development minimises landscaped area / green space at the subject site. 

Comment: 
Refer to the section of this report on MDCP 4.1.5 Open Space and Landscaping for discussion of landscaped area. In
summary, the proposal only exhibits a non-compliance with total open space. The proposed landscaped area is compliant with
that required by this Clause. As such, the proposed landscaped area is considered to be satisfactory.

This issue does not warrant refusal of the application. 

 

Undesirable precedent / public interest 

The submissions raised concerns that by approving a large house, in exceedance of the FSR development standard, there
would be an undesirable precedent set for future development. 

Comment: 
As is assessed throughout this report, proposed variations to MLEP 2013 development standards and MDCP built form controls
in this instance are all considered to be acceptable on merit. The proposal will not establish an undesirable precedent, as any
future application will be assessed on its on merit, and must demonstrate that required of it (such as addressing that required of
request to vary a development standard pursuant to Clause 4.6 of the MLEP 2013). No matters have arisen in this assessment
that would justify the refusal of the application in the public interest.

This issue does not warrant refusal of the application. 

REFERRALS

Internal Referral Body Comments
NECC (Development Engineering) Supported, subject to conditions.

The proposed development is in Zone 1 of Region 3.  On-site detention is required. Vehicle
crossing construction is proposed. A geotechnical report has been provided. Development
engineering raises no objections to the proposed development, subject to conditions.

External Referral Body Comments
Ausgrid - SEPP (Transport and
Infrastructure) 2021, s2.48

Supported, subject to conditions.

The proposal was referred to Ausgrid who provided a response stating that the proposal is
acceptable subject to compliance with the relevant Ausgrid Network Standards and
SafeWork NSW Codes of Practice. These recommendations will be included as a condition
of consent.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs and LEPs), Development Controls Plans and Council Policies have been considered
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in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs and LEPs), Development Controls Plans and
Council Policies have been considered in the assessment, many provisions contained within the document are not relevant or are
enacting, definitions and operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans (SREPs)

SEPP (Sustainable Buildings) 2022

A BASIX certificate has been submitted with the application (see Certificate No. 1738101S_03, issued 7 June 2024). 
 
A condition has been included in the recommendation of this report requiring compliance with the commitments indicated in the BASIX
Certificate.

SEPP (Transport and Infrastructure) 2021

Ausgrid

Section 2.48 of Chapter 2 requires the Consent Authority to consider any development application (or an application for modification of
consent) for any development carried out: 

within or immediately adjacent to an easement for electricity purposes (whether or not the electricity infrastructure exists).
immediately adjacent to an electricity substation.
within 5.0m of an overhead power line.
includes installation of a swimming pool any part of which is: within 30m of a structure supporting an overhead electricity
transmission line and/or within 5.0m of an overhead electricity power line.

Comment:
The proposal was referred to Ausgrid who raised no objections, subject to conditions which have been included in the recommendation
of this report.

SEPP (Resilience and Hazards) 2021

Chapter 4 – Remediation of Land

Sub-section 4.6 (1)(a) of Chapter 4 requires the Consent Authority to consider whether land is contaminated. Council records indicate
that the subject site has been used for residential purposes for a significant period of time with no prior land uses. In this regard it is
considered that the site poses no risk of contamination and therefore, no further consideration is required under sub-section 4.6 (1)(b)
and (c) of this Chapter and the land is considered to be suitable for the residential land use.

Manly Local Environmental Plan 2013

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? Yes
zone objectives of the LEP? Yes

Principal Development Standards
 Standard Requirement Proposed % Variation Complies
 Height of Buildings: 8.5m 8.1m - Yes
 Floor Space Ratio FSR: 0.4:1

(208.68sqm)
FSR: 0.495:1
(258.4sqm)

23.8%
(49.72sqm)

No

Compliance Assessment
Clause Compliance with

Requirements
2.7 Demolition requires development consent Yes
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Clause Compliance with
Requirements

4.3 Height of buildings Yes
4.4 Floor space ratio No
4.5 Calculation of floor space ratio and site area Yes
4.6 Exceptions to development standards Yes
6.2 Earthworks Yes
6.4 Stormwater management Yes
6.8 Landslide risk Yes
6.9 Foreshore scenic protection area Yes
6.12 Essential services Yes

Detailed Assessment

4.6 Exceptions to development standards

The application seeks consent to vary a development standard as follows:
 
Development standard: Clause 4.4 Floor Space Ratio
Requirement: 0.4:1 (208.68sqm)
Proposed: 0.495:1 (258.4sqm)
Percentage of variation: 23.8% (49.72sqm)

With reference to Section 35B of the Environmental Planning and Assessment Regulation 2021, the development application is
accompanied by a document that sets out the grounds on which the Applicant seeks to demonstrate the matters set out in Clause
4.6(3)(a) and (b) of the MLEP 2013 (the 'Clause 4.6 Request').

Subclause (1) of this clause provides that:

(1) The objectives of this clause are as follows:
(a) to provide an appropriate degree of flexibility in applying certain development standards to particular development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular circumstances.

Comment:
The objectives of this clause have been considered pursuant to Section 4.15(a)(i) of the Environmental Planning and Assessment Act
1979.

Subclause (2) of this clause provides that:

(2) Development consent may, subject to this clause, be granted for development even though the development would contravene a
development standard imposed by this or any other environmental planning instrument. However, this clause does not apply to a
development standard that is expressly excluded from the operation of this clause.

Comment:
Clause 4.4 Floor Space Ratio is not expressly excluded from the operation of this clause.

Subclause (3) of this clause provides that:

(3) Development consent must not be granted to development that contravenes a development standard unless the consent authority
is satisfied the applicant has demonstrated that—

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances of the case, and

Comment:
Council is satisfied that the Applicant has demonstrated that compliance with Clause 4.4 Floor Space Ratio is unreasonable or
unnecessary in the circumstances of this application for the following reasons:

In order to demonstrate that compliance with the development standard is unreasonable or unnecessary, in the circumstances of the
case, the Five (5) Part Test established in Winten v North Sydney Council and expanded by Justice Preston in Wehbe v Pittwater
[2007] NSW LEC 827 was considered by the Applicant. The Applicant relies on the 'First Way' test, arguing that the objectives of the
standard are achieved notwithstanding non-compliance with the standard. The Applicant provides justification for the propose
development against each objective of the FSR development standard, arguments that are generally concurred with, including:

That the proposed development meets the provisions for FSR variation in the case of undersized allotments stipulated by
MDCP Clause 4.1.3 Floor Space Ratio (FSR).
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The dwelling easily complies with the building height for the site and the bulk and scale is consistent with surrounding
properties.
The development will not obscure any important landscape or townscape features and will not result in any view loss impacts.
This section of Vista Avenue is characterised by 2 storey detached residential dwellings, of similar scale to the proposed
development, with the eastern side of the street also elevated.
The proposed dwelling has been designed to remain consistent with the character of the area, through design, architectural
features and complimentary materials and colour choices.
The proposed variation to floor space ratio does not result in any unreasonable environmental impacts to the amenity of
adjoining dwellings.

The Applicant has adequately demonstrated that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the proposed development because the objectives of the standard are achieved and accordingly justifies the variation
to the FSR development standard.

(b) there are sufficient environmental planning grounds to justify contravening the development standard.

Comment:
In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ provides the following guidance
(para 23) to inform the consent authority’s finding that the Applicant’s written request has adequately demonstrated that that there are
sufficient environmental planning grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written request under cl 4.6 must be
“environmental planning grounds” by their nature: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival
phrase “environmental planning” is not defined, but would refer to grounds that relate to the subject matter, scope and purpose of the
EPA Act, including the objects in s 1.3 of the EPA Act.’

The Clause 4.6 Request argues, in part:

The setting and context with similar FSR variations recently approved, demonstrates that a varied FSR is reasonable and that it
is consistent with clause 1.3(c) and (d) of the EPA Act.
The extent of the variation is considered to be in the public interest, as the proposal remains consistent with the objectives of
the zone, allowing for additional residential floor space in a residential zone, with a bulk and scale consistent with the locality.
Compliance with the FSR standard based on this would be unreasonable, with clause 1.3(c) demonstrated as fulfilled.
The natural environment is unaffected by the departure to the development standard and it would be unreasonable for the
development to be refused on this basis with Cl 1.3(b) satisfied.

These arguments are generally concurred with. It is noted that MDCP Clause 4.1.3 Floor Space Ratio (FSR) stipulates what can be
considered an environmental planning ground for variation of the FSR development standard in situations were allotments are under
the minimum lot size. Refer to the section of this report on this MDCP Clause for assessment of the proposal against these provisions.
In summary, the allotment as existing is undersized and meets those provisions. If calculating the FSR against a site area of 750sqm,
the FSR requirement equates to 0.4:1 (300sqm). If 300sqm of GFA was to be the limit established by the FSR control, the proposed
development, with a GFA of 258.4sqm, would be compliant. 

The proposal demonstrates that from the street, the bulk of the building would appear no different to surrounding dwellings which do
have rectangular lots of about 662sqm site area, and therefore have a greater FSR allowance. From the street, the subject site
appears no different to these rectangular lots. 

Council is satisfied that the Applicant has demonstrated that there are sufficient environmental planning grounds to justify the
contravention of Clause 4.4 Floor Space Ratio for the following reasons:

The proposed development is an orderly and economic use and development of the land, and that the structure is of a good
design that will reasonably protect and improve the amenity of the surrounding built environment, thereby satisfying objects
1.3(c) and (g) of the EPA Act. 
The proposed development meets the provisions of MDCP Clause 4.1.3 Floor Space Ratio (FSR), which provides
an environmental planning ground for variation of the FSR development standard in situations were allotments are under the
minimum lot size. This also demonstrates design that promotes the orderly and economic use and development of land, and
that will reasonably protect and improve the amenity of the surrounding built environment, thereby satisfying objects 1.3(c) and
(g) of the EPA Act. 

Public Interest:

Matters relevant to public interest in respect of the development are considered in the relevant sections of this report as per Section
4.15(1)(e) of the EPA Act.

Conclusion:
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Council is satisfied as to the matters set out in Clause 4.6 of the MLEP 2013. 

It is considered on balance, that having regard to the particular circumstances, the proposed departure from the development standard
is acceptable and it is reasonable that flexibility to the standard be applied.

Manly Development Control Plan

Built Form Controls
 Built Form Controls - Site Area:
521.7sqm

Requirement Proposed % Variation Complies

 4.1.1.1 Residential Density and Dwelling
Size 

Density: 1 dwelling 1 - Yes
Dwelling Size: 129sqm (5 bedroom,

4 bathroom)
258.4sqm - Yes

 4.1.2.1 Wall Height North: 6.6m (based on gradient
1:60)

6.1m - Yes

South: 6.7m (based on gradient
1:30)

6.6m - Yes

 4.1.2.2 Number of Storeys 2 2 - Yes
 4.1.2.3 Roof Height Height: 2.5m 1.3m - Yes

Pitch: maximum 35 degrees 15 degrees - Yes
 4.1.4.1 Street Front Setbacks Prevailing building line 5m, consistent with

prevailing setback
- Yes

 4.1.4.2 Side Setbacks and Secondary
Street Frontages

North:
Ground Floor: 1.3m (based on wall

height 4m)
First Floor: 2m (based on wall

height 6.1m)

Ground Floor: 1m
First Floor: 2m

 
23.1%

-
No
Yes

 South:
Ground Floor Garage: 1.3m (based

on wall height 4m)
Ground Floor Living: 1.4m (based

on wall height 4.2m)
First Floor Bed 2: 2.1m (based on

wall height 6.4m)
First Floor Ensuite: 2.2m (based on

wall height 6.6m)
First Floor Bed 1: 2.2m (based on

wall height 6.6m)

 
Ground Floor
Garage: Nil

Ground Floor
Living: 1.3m

First Floor Bed 2: 2.1m
First Floor Ensuite:

2.1m
First Floor Bed 1: 2.9m

100%
7.1%

-
4.5%

-

 
No
No
Yes
No
Yes

No windows within 3m of side
boundaries

Ground Floor: 2
windows

First Floor: 5 windows

N/A No

 4.1.4.4 Rear Setbacks 8m Ground Floor: 4m
First Floor: 7.1m

50%
11.3%

No
No

 4.1.5.1 Minimum Residential Total Open
Space Requirements
Residential Open Space Area: OS4

Open space 60% of site area
(313.02sqm)

48% (250.3sqm) 20% (62.72sqm) No

No more than 25% of open space
to be above ground (62.58sqm)

0% (0sqm) - Yes

 4.1.5.2 Landscaped Area Landscaped area 40% of open
space (100.12qm)

66.1% (165.5sqm) - Yes

 4.1.5.3 Private Open Space 18sqm per dwelling >18sqm - Yes
 4.1.6.1 Parking Design and the Location of
Garages, Carports or Hardstand Areas

Maximum garage width: 6.2m 6.1m - Yes

 4.1.9 Swimming Pools, Spas and Water
Features

1m height above ground 0.3m - Yes
1m curtilage setback to boundaries South Side Boundary:

1.2m
North-West Rear
Boundary: 2.2m

-
-

Yes
Yes

1.5m waterline setback to
boundaries 

South Side Boundary:
1.5m

North-West Rear
Boundary: 2.6m 

-
-

Yes
Yes

 Schedule 3 Parking and Access Dwelling 2 spaces 2 spaces - Yes
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Compliance Assessment
Clause Compliance

with
Requirements

Consistency
Aims/Objectives

3.1 Streetscapes and Townscapes Yes Yes
3.1.1 Streetscape (Residential areas) Yes Yes
3.3.1 Landscaping Design Yes Yes
3.3.2 Preservation of Trees or Bushland Vegetation Yes Yes
3.4 Amenity (Views, Overshadowing, Overlooking /Privacy, Noise) Yes Yes
3.4.1 Sunlight Access and Overshadowing Yes Yes
3.4.2 Privacy and Security Yes Yes
3.4.3 Maintenance of Views Yes Yes
3.4.4 Other Nuisance (Odour, Fumes etc.) Yes Yes
3.5 Sustainability - (Greenhouse Energy Efficiency, Thermal Performance, and Water Sensitive
Urban Design)

Yes Yes

3.5.1 Solar Access Yes Yes
3.5.3 Ventilation Yes Yes
3.5.5 Landscaping Yes Yes
3.5.7 Building Construction and Design Yes Yes
3.7 Stormwater Management Yes Yes
3.8 Waste Management Yes Yes
3.9 Mechanical Plant Equipment Yes Yes
3.10 Safety and Security Yes Yes
4.1 Residential Development Controls Yes Yes
4.1.1 Dwelling Density, Dwelling Size and Subdivision Yes Yes
4.1.1.1 Residential Density and Dwelling Size Yes Yes
4.1.2 Height of Buildings (Incorporating Wall Height, Number of Storeys & Roof Height) Yes Yes
4.1.3 Floor Space Ratio (FSR) Yes Yes
4.1.4 Setbacks (front, side and rear) and Building Separation No Yes
4.1.5 Open Space and Landscaping No Yes
4.1.6 Parking, Vehicular Access and Loading (Including Bicycle Facilities) Yes Yes
4.1.8 Development on Sloping Sites Yes Yes
4.1.10 Fencing No Yes
4.4.1 Demolition Yes Yes
4.4.5 Earthworks (Excavation and Filling) Yes Yes
5 Special Character Areas and Sites Yes Yes
5.4.1 Foreshore Scenic Protection Area Yes Yes

Detailed Assessment

3.4.2 Privacy and Security

Council received a submission from the adjoining property to the south (19 Vista Avenue) raising visual and acoustic privacy as an
issue. Issue was raised in this submission with the following elements:

The potential visual privacy impact of W1.6 (located off Bedroom 1 at the First Floor South Elevation) on the adjoining property
to the south.
The potential visual privacy impact of W1.7 (located off a walk-in-robe at the First Floor South Elevation) on the adjoining
property to the south.
The potential acoustic privacy / noise impact of the pool equipment / pump on the adjoining property to the south.

The below assessment considers these issues, as well as the proposal as a whole, in regards to the provisions outlined in this Clause.
Furthermore, privacy Planning Principles established by the NSW Land and Environment Court in Meriton v Sydney City Council
[2004] NSWLEC 313 are also relevant. These principles hold that the density, separation, use and design must be considered when
assessing privacy impacts.

Privacy impacts are assessed as follows:
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Southern Elevation Windows

A submission raised issue with W1.6 and W1.7 at the upper level of the Southern Elevation. Visual privacy was raised with the
Applicant during the assessment process. In response, amended plans were submitted which have removed W1.6 from the proposed
development, resolving the issue related to this window. Regarding W1.7 (located off a walk-in-robe at the First Floor South Elevation),
this room is of very low use (as prolonged periods of waking time are not spent in a WIR), and is approximately 8.4m away from the
adjoining dwelling to the south. Considering separation, use and design (as per established Planning Principles), it is not considered
that privacy mitigation measures are needed on this window, and this window is not considered to cause an unreasonable impact on
visual privacy between dwellings. No issue is raised with other windows on the southern elevation, with proposed southern elevation
windows, as amended, considered to be adequate from a visual privacy perspective.  

Northern Elevation Windows

No submissions have been received raising visual privacy concerns in relation to the northern elevation or northern elevation windows.
Considering the requirements of this Clause, and established Planning Principles, northern elevation windows are considered to be
adequate from a visual privacy perspective, particularly given the design, separation and orientation of the proposed windows and
surround development. 

Rear First Floor Deck (located to the west of Bedroom 1)

No submissions have been received raising visual privacy concerns in relation to the rear first floor deck. Nonetheless, issue was
raised with the Applicant as to the potential privacy impact of this deck, given its size and setback from the rear boundary (an issue
raised in conjunction with rear setback non-compliance). In response, amended plans were submitted which have increased the rear
setback of the proposal, decreased the size / width of the deck, and added a privacy screen along the southern face of the deck. There
is also a rooftop garden / non-trafficable area around this balcony, furthering its distance from boundaries and adding visual separation
/ obstruction. Whilst the rear setback of the proposal remains non-compliant, this is assessed as supportable on merit within the
section of this report on MDCP Clause 4.1.4 Setbacks (front, side and rear) and Building Separation. The privacy impacts of this upper
balcony are considered to be adequately mitigated. The width and location of the deck (off a bedroom, a low waking use room) also
lowers its use, and it is not considered to be a primary outdoor entertaining area. Considering the requirements of this Clause, and
established Planning Principles, this deck, as amended, is considered to be adequate from a visual privacy perspective. 

Swimming Pool

The swimming pool is set within the ground as part of the rear yard and rear primary outdoor entertaining area / private open
space. No submissions have been received raising visual privacy concerns in relation to the swimming pool and is considered to be
adequate from a visual privacy perspective. 

A submission was received raising the potential acoustic privacy / noise impact of the pool equipment / pump on the adjoining property
to the south. A standard condtion of consent will be applied relating to swimming pool noise requiring that the swimming pool / spa
motor shall not produce noise levels that exceed 5dBA above the background noise when measured from the nearest property
boundary. It is noted that low level pool motor noise would not be unreasonable within a R2 Low Density Residential environment,
where some level of noise from neighboring proprieties may be audible due to the nature / density of residential areas. It is also noted
that the Protection of the Environment Operations Act 1997 provides generic regulatory instruments that can be applied to any context,
should noise generated be determined to be 'offensive noise', allowing action to be taken by council or police officers. This would apply
should a pool motor generate 'offensive noise', or if the use of a pool were to generate 'offensive noise' (such as if a residential party
was to generate too much noise during late-night hours). As conditioned, and subject to the above discussed generic noise protections,
the acoustic impacts of a swimming pool are not considered to be unreasonable within a low density residential environment.

Conclusion

The proposal has been considered in regards to Council controls and established Planning Principles. As amended in response to
concerns raised during the assessment process, the proposed development is considered to comply with the requirements of this
Clause, and is not considered to cause an unreasonable impact on visual or acoustic privacy.

Merit consideration

With regard to the consideration for a variation, the development is considered against the underlying Objectives of the Control as
follows:

Objective 1) To minimise loss of privacy to adjacent and nearby development by:

appropriate design for privacy (both acoustical and visual) including screening between closely spaced buildings; and
mitigating direct viewing between windows and/or outdoor living areas of adjacent buildings.

Comment:
As discussed above, the proposal, as amended, is considered to be designed adequality to ensure a reasonable level of privacy is
maintained to surrounding dwellings.
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Objective 2) To increase privacy without compromising access to light and air. To balance outlook and views from habitable rooms and
private open space.

Comment:
The proposal is expected to maintain a reasonable level of access to light and air, and provides an acceptable level of view sharing to
public and private spaces.

Objective 3) To encourage awareness of neighbourhood security.

Comment:
Existing levels of neighbourhood security are maintained.
 
 
Having regard to the above assessment, it is concluded that the proposed development is consistent with the relevant objectives of
MDCP and the objectives specified in section 1.3(a) of the Environmental Planning and Assessment Act, 1979. Accordingly, this
assessment finds that the proposal is supported, in this particular circumstance.

3.4.4 Other Nuisance (Odour, Fumes etc.)

The proposal includes a fireplace, depicted at the Ground Floor Level on the western internal wall of the Living / Dining Room. No
associated chimney / flue can be seen in the submitted plans, with it presumed that this fireplace is to be a gas fireplace and not a
solid fuel fireplace.

No assessment by Council's Environmental Health team in regards to solid fuel heaters has been undertaken.

Conditions of consent are included in the recommendation of this report specifying that no approval is granted or implied under this
Development Consent for a solid fuel heater and that this fireplace is to be a gas fireplace. 

It is noted that an application to install a solid fuel heater can be made with a Section 68 Application, sperate to a DA or modification
application. See the link below for further information:

https://help.northernbeaches.nsw.gov.au/s/article/Approval-to-Install-a-Domestic-Oil-or-Solid-Fuel-Heater-Section-68-Approvals

4.1.3 Floor Space Ratio (FSR)

A detailed assessment of the Floor Space Ratio (FSR) variation has been undertaken within the section of this report relating to Clause
4.6 of the MLEP 2013. In summary, the applicant has adequately justified that compliance with the development standard is
unreasonable and unnecessary, and that there are sufficient environmental planning grounds to contravene this development standard.

The subject site has a total area of 521.7sqm and has an FSR requirement of 0.4:1 (208.68sqm) under the MLEP 2013. The proposed
FSR is 0.495:1 (258.4sqm), which represents a variation of 23.8% (49.72sqm) to the control.

Under this MDCP Clause, the subject site is an 'undersized allotment', as it is located within Area R on the LEP LSZ map, which
requires a minimum lot size of 750sqm. This allows for a variation to FSR as established by Figure 30 of the MDCP, with FSR
calculated against a site area of 750sqm.

When calculating the FSR against a site area of 750sqm, the FSR requirement equates to 0.4:1 (300sqm). If 300sqm of GFA was to be
the limit established by the FSR control, the proposed development, with a GFA of 258.4sqm, would be compliant. 

This demonstrates that if the allotment were to be of a sufficient size, the dwelling proposed would not be in exceedance of FSR. As an
existing feature, the lot has an irregular rear, which is angled inward, and reduces lot size significantly. This is not apparent from the
street, and therefore the dwelling will present to the street with the same bulk and scale of any other dwelling along this side of the
street. 

Nonetheless, the proposal has been assessed against the requirements and objectives of Clause 4.6 of the MLEP 2013 within this
report, with compliance with this MDCP provision forming part of the justification for the proposed variation of the FSR development
standard. The provisions of MLEP 2013 Clause 4.6 Exceptions to development standards operate independently from, and superior to,
the MDCP. The variation is supported as the application has adequately addressed the merits required to be demonstrated by MLEP
2013 Clause 4.6.

4.1.4 Setbacks (front, side and rear) and Building Separation

Description of non-compliance

Clause 4.1.4.1 Street Front Setbacks stipulates that proposed front setbacks must relate to the front building line of neighbuoring
properties and the prevailing building lines in the immediate vicinity. The proposed front setback of 5m is considered to be consistent
with prevailing front setback, noting in particular that the setback proposed from Vista Avenue is greater than the two existing
neighbouring properties to the north and south.
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Clause 4.1.4.2 Side Setbacks and Secondary Street Frontages stipulates that the setbacks between any part of a building and the side
boundary must not be less than one third of the wall height. 

At the northern side boundary, the following setbacks are required and exhibited:

Ground Floor: 1.3m (based on wall height 4m) - 1m exhibited, a 23.1% non-compliance. 
First Floor: 2m (based on wall height 6.1m) - 2m exhibited, complies. 

The non-compliance with the northern side boundary setback control is limited to the ground floor.

At the southern side boundary, the following setbacks are required and exhibited:

Ground Floor Garage: 1.3m (based on wall height 4m) - Nil exhibited, a 100% non-compliance.
Ground Floor Living: 1.4m (based on wall height 4.2m) - 1.3m exhibited, a 7.1% non-compliance.
First Floor Bed 2: 2.1m (based on wall height 6.4m) - 2.1m exhibited, complies.
First Floor Ensuite: 2.2m (based on wall height 6.6m) - 2.1m exhibited, a 4.5% non-compliance.
First Floor Bed 1: 2.2m (based on wall height 6.6m) - 2.9m exhibited, complies.

The non-compliance with the southern side boundary setback control is limited to the ground floor garage (which is nil to the boundary,
matching the existing garage on the adjoining property to the south) and minor (<10%) non-compliances at the ground floor living room
and first floor ensuite. 

Clause 4.1.4.2 Side Setbacks and Secondary Street Frontages also requires that no new windows be located within 3m of side
boundaries. The proposed development includes two (2) such windows at the Ground Floor and five (5) such windows at the First
Floor, for a total of seven (7) such windows.

Clause 4.1.4.4 Rear Setbacks stipulates that the distance between any part of a building and the rear boundary must not be less than
8m. The site is unique and restricted in that the rear boundary is angled inwards. The proposed development exhibits a 4m rear
setback to the ground floor, representing a 50% non-compliance. At the first floor, the rear setback is 7.1m to Bedroom 1, representing
a 11.3% non-compliance. 

It is noted that as originally submitted, the proposed development included more numerous and greater side and rear setback non-
compliances. Issue was raised with these non-compliances during the assessment process. In response, the proposal was amended
to reduce the number and scope of non-compliances, which in turn also reduced the GFA of the proposal. 

Merit consideration

With regard to the consideration for a variation, the development is considered against the underlying Objectives of the Control as
follows:

Objective 1) To maintain and enhance the existing streetscape including the desired spatial proportions of the street, the street edge
and the landscape character of the street.

Comment:
The proposal is bounded to the north and south by dwellings which as existing exhibit nil setback from their respective side
boundaries. The proposed development matches this nil setback at the southern ground floor garage, which is in keeping with the
streetscape. Other southern side setback non-compliances are minor (<10%). On the northern side, despite the neighbouring
development also having a nil setback, the proposal includes a 1m setback at the ground floor and a complaint setback of 2m at the
first floor. The rear setback non-compliance is caused by the unique allotment shape. The proposal has been designed to
accommodate this, by laying out the dwelling in an 'L' shape, and non-compliances are only generated at a few corner locations of this
shape. The whole proposal is considered to be adequately stepped in at the first floor. The built form is similar to that of surrounding
development. Two-storey dwelling houses of this size and scale are characteristic of the area.  Overall, the proposal is considered
consistent with the topographic landscape, prevailing building height and desired future streetscape character in the locality.

Objective 2) To ensure and enhance local amenity by:

providing privacy;
providing equitable access to light, sunshine and air movement; and
facilitating view sharing and maintaining adequate space between buildings to limit impacts on views and vistas from private and
public spaces.
defining and adding character to the streetscape including the provision of adequate space between buildings to create a rhythm or
pattern of spaces; and
facilitating safe and adequate traffic conditions including levels of visibility around corner lots at the street intersection.

Comment:
The proposal is considered to meet the requirements of relevant Clauses of the MDCP relating to amenity. The development is not
considered to create unreasonable overshadowing on pubic or private spaces, or to unreasonably impact views from or to public or
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private spaces. The proposal is also considered to maintain the existing streetscape characteristic and not to detrimentally impact on
traffic conditions. The proposal is not considered to create an unreasonable privacy impact on neighbouring properties.

Objective 3) To promote flexibility in the siting of buildings.

Comment:
The proposed development is not expected to result in any unreasonable amenity impacts on surrounding properties and has
demonstrated it meets the underlying objectives of the control. Non-compliances are considered to be in keeping with the established
streetscape or a result of a constrained allotment shape. As such, flexibility is warranted in this instance.

Objective 4) To enhance and maintain natural features by:

accommodating planting, including deep soil zones, vegetation consolidated across sites, native vegetation and native trees;
ensuring the nature of development does not unduly detract from the context of the site and particularly in relation to the nature of any
adjoining Open Space lands and National Parks; and
ensuring the provisions of State Environmental Planning Policy No 19 - Urban Bushland are satisfied.

Comment:
The proposal is compliant with the landscape area provisions of the MDCP and maintains adequate landscaping and vegetation.
 
Objective 5) To assist in appropriate bush fire asset protection zones.

Comment:
The site is not classified as bush fire prone land.
 
  
Having regard to the above assessment, it is concluded that the proposed development is consistent with the relevant objectives of
MDCP and the objectives specified in section 1.3(a) of the Environmental Planning and Assessment Act, 1979. Accordingly, this
assessment finds that the proposal is supported, in this particular circumstance.

4.1.5 Open Space and Landscaping

Description of non-compliance

The subject site is located within Residential Open Space Area OS4, which requires at least 60% (313.02sqm) of the site to be open
space. In addition, at least 40% (100.12qm) of the proposed total open space is to be landscaped area. Additionally, no more than 25%
(62.58sqm) of total open space can be provided above ground level.

The proposed development results in a numerically non-compliant total open space of 48% (250.3sqm), representing a variation of
20% (62.72sqm) to the requirement.

It is noted that the proposal achieves compliance with the landscaped area, exhibiting a total of 66.1% (165.5sqm), and no open space
is provided above ground level. Furthermore, even if the proposal was compliant with total open space, it would still have a compliant
portion of landscaped area (i.e. if total open space was 313.02sqm, rather than 250.3sqm, the proposed landscaped area of 165.5sqm
would be still be in excess of 40% of this total open space). As such, the total open space deficiency does not contribute to undesirably
low landscaped area. 

Merit consideration

With regard to the consideration for a variation, the development is considered against the underlying Objectives of the Control as
follows:

Objective 1) To retain and augment important landscape features and vegetation including remnant populations of native flora and
fauna.

Comment:
The landscaped area provided is compliant. No significant vegetation is proposed for removal and the proposal includes a detailed
landscape plan. In this regard, the proposal retains and augments important landscape features and vegetation. 

Objective 2) To maximise soft landscaped areas and open space at ground level, encourage appropriate tree planting and the
maintenance of existing vegetation and bushland.

Comment:
The proposal exhibits a compliant landscaped area, with dimensions capable of accommodating for any future plantings, and
maximises open space at ground level.

Objective 3) To maintain and enhance the amenity (including sunlight, privacy and views) of the site, the streetscape and the
surrounding area.
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Comment:
The proposal does not result in any unacceptable impacts to amenity, including to solar access, privacy, and views. Furthermore, the
proposal is consistent with the surrounding area and streetscape character.

Objective 4) To maximise water infiltration on-site with porous landscaped areas and surfaces and minimise stormwater runoff.

Comment:
An acceptable amount of soft landscaping is provided on site to minimise stormwater runoff and maximise water infiltration. The
proposal complies with landscaped area. 
 
Objective 5) To minimise the spread of weeds and the degradation of private and public open space.

Comment:
The proposed development is not likely to increase the spread of any weeds, or degradation of private or public open space.  
 
Objective 6) To maximise wildlife habitat and the potential for wildlife corridors.

Comment:
The proposed works are not expected to significantly affect wildlife habitat. Existing wildlife corridors will be retained.
 
 
Having regard to the above assessment, it is concluded that the proposed development is consistent with the relevant objectives of
MDCP and the objectives specified in section 1.3(a) of the Environmental Planning and Assessment Act, 1979. Accordingly, this
assessment finds that the proposal is supported, in this particular circumstance.

4.1.10 Fencing

Description of non-compliance

Under Clause 4.1.10, fences between the front street boundary and the building are to be no more than 1m high above ground level at
any point. The fence height may be increased up to 1.5m where the fence is open/ transparent for at least that part of the fence higher
than 1m. 

The proposal includes fencing along the front boundary to Vista Avenue. This fencing is proposed to be 1.9m - 1.3m high. The solid
bottom portion of the fence is at most 0.8m high.

This fence design, which is mostly open at the top portion, should be no more than 1.5m high, in accordance with this control. The
immediate streetscape is not characterised by high front fences and Vista Avenue is not a high traffic street (where a high front fence
may be acceptable due to visual and acoustic privacy concerns). As such, it is considered appropriate to include a condtion of consent
requiring that the front boundary fence be no more than 1.5m high. 
 
Merit consideration

With regard to the consideration for a variation, the development is considered against the underlying objectives of the control. The
control relies upon the objectives of Clause 3.1 - Streetscapes and Townscapes within the Manly DCP 2013.

Objective 1) To minimise any negative visual impact of walls, fences and carparking on the street frontage.

Comment:
The immediate streetscape is not characterised by high front fences and Vista Avenue is not a high traffic street (where a high front
fence may be acceptable due to visual and acoustic privacy concerns). As such, it is considered appropriate to include a condtion of
consent requiring that the front boundary fence be no more than 1.5m high. As conditioned, the front fence minimises negative visual
impact of walls, fences and carparking on the street frontage.

Objective 2) To ensure development generally viewed from the street complements the identified streetscape.

Comment:
As conditioned, the proposed frontage fence will not be out-of-character with the locality and will complement the streetscape, whilst
still providing a sense of privacy and security to the front yard of the subject site. 

Objective 3) To encourage soft landscape alternatives when front fences and walls may not be appropriate.

Comment:
As conditioned, the proposed frontage fence is reasonable in this circumstance and therefore a soft landscape alternative is not
required in this instance.
 
 
Having regard to the above assessment, it is concluded that the proposed development is consistent with the relevant objectives of



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.2 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

104 

  

MDCP and the objectives specified in section 1.3(a) of the Environmental Planning and Assessment Act, 1979. Accordingly, this
assessment finds that the proposal is supported, in this particular circumstance and as conditioned. 

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly affect threatened species, populations or ecological communities, or their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.

POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2022

The proposal is subject to the application of Northern Beaches Section 7.12 Contributions Plan 2022.

A monetary contribution of $19,346 is required for the provision of new and augmented public infrastructure. The contribution is
calculated as 1% of the total development cost of $1,934,573.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation submitted by the applicant and the
provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2021;
All relevant and draft Environmental Planning Instruments;
Manly Local Environment Plan;
Manly Development Control Plan; and
Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects, all other documentation
supporting the application and public submissions, and does not result in any unreasonable impacts on surrounding, adjoining,
adjacent and nearby properties subject to the conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is considered to be:

Consistent with the objectives of the DCP
Consistent with the zone objectives of the LEP
Consistent with the aims of the LEP
Consistent with the objectives of the relevant EPIs
Consistent with the objects of the Environmental Planning and Assessment Act 1979

Council is satisfied that the Applicant’s written request under Clause 4.6 of the Manly Local Environmental Plan 2013 seeking to justify
variation of the development standard contained within Clause 4.4 Floor Space Ratio has adequately addressed and demonstrated
that:

Compliance with the development standard is unreasonable or unnecessary in the circumstances of the case; and
There are sufficient environmental planning grounds to justify the variation.

PLANNING CONCLUSION

This proposal, for demolition works and construction of a dwelling house, has been referred to the Development Determination Panel
(DDP) as the application requests a greater than 10% variation (23.8%) of the floor space ratio (FSR) development standard.

Concerns raised in the objections predominantly relate to privacy, FSR exceedance, and the perception of excessive height, bulk and
scale resulting in undesirable visual impacts on the streetscape and properties adjacent to the subject site (on the other side of Vista
Avenue). Visual privacy was one issue raised with the Applicant during the assessment process and in response amended plans were
submitted. As amended, the proposed development is considered to comply with the requirements of MDCP Clause 3.4.2 Privacy and
Security and maintain adequate visual and acoustic privacy between properties. Other objections have been addressed within the
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section of this report on Notification & Submissions Received, with none warranting refusal of the application. 
 
Critical assessment issues included the assessment of the proposed variation of the FSR development standard, as well as
assessment of potential privacy impacts and variations to MDCP built form controls, including side setbacks, rear setbacks and total
open space. 

The 4.6 request for the non-compliance with the FSR development standard arises as the subject site is an undersized allotment. The
allotment exhibits a site area of 521.7sqm, and with a FSR development standard of 0.4:1 applying to the site, a gross floor area (GFA)
limit of 208.68sqm applies. The proposal exhibits an FSR of 0.495:1, with a GFA of 258.4sqm. Notably, the minimum lot size applicable
to the site is 750sqm, making the allotment undersized. In accordance with MDCP 4.1.3 Floor Space Ratio (FSR), which provides
justification for FSR variations where an allotment is undersized, if calculating FSR against a site area of 750sqm, the FSR
requirement of 0.4:1 equates to a GFA limit of 300sqm. If 300sqm of GFA was the limit, the proposed development, with a GFA of
258.4sqm, would be compliant. For this reason, as well as others outlined within the section of this report assessing the proposed
variation pursuant to MLEP 2013 Clause 4.6, this variation request is supported.

Overall, the development performs well against relevant controls and will not result in unreasonable impacts on adjoining or nearby
properties, or the natural environment. The proposal has therefore been recommended for approval.

REASON FOR DETERMINATION
 
It is considered that the proposed development satisfies the appropriate controls and that all processes and assessments have been
satisfactorily addressed.

RECOMMENDATION

That Northern Beaches Council, as the consent authority, vary the development standard contained within Clause 4.4 Floor Space
Ratio, pursuant to Clause 4.6 of the Manly Local Environmental Plan 2013 because the Applicant’s written request has adequately
addressed the merits required to be demonstrated by subclause (3) of Clause 4.6.

Accordingly Council as the consent authority grant Development Consent to DA2024/0229 for Demolition works and construction of a
dwelling house on land at Lot 3 DP 20346, 21 Vista Avenue, BALGOWLAH HEIGHTS, subject to the conditions printed below:

Terms and Reasons for Conditions

Under section 88(1)(c) of the EP&A Regulation, the consent authority must provide the terms of all conditions and reasons for imposing
the conditions other than the conditions prescribed under section 4.17(11) of the EP&A Act. The terms of the conditions and reasons
are set out below.

GENERAL CONDITIONS

1. Approved Plans and Supporting Documentation
Development must be carried out in accordance with the following approved plans (stamped by Council) and supporting
documentation, except where the conditions of this consent expressly require otherwise.

Approved Plans
Plan
Number

Revision
Number

Plan Title  Drawn By Date of Plan

DA03 C Demolition Plan Watershed Architects 29 May 2024
DA04 C Site & Roof Plan Watershed Architects 29 May 2024
DA05 C Ground Floor Watershed Architects 29 May 2024
DA06 C First Floor Watershed Architects 29 May 2024
DA08 C Section AA Watershed Architects 29 May 2024
DA09 C Section BB Watershed Architects 29 May 2024
DA10 C Section CC Watershed Architects 29 May 2024
DA11 C Elevation - East - Vista Ave Watershed Architects 29 May 2024
DA12 C Elevation - North Watershed Architects 29 May 2024
DA13 C Elevation - West Watershed Architects 29 May 2024
DA14 C Elevation - South Watershed Architects 29 May 2024
DA17 C Window Schedule Watershed Architects 29 May 2024
DA18 C Door Schedule Watershed Architects 29 May 2024
DA19 C Site & Roof Plan Watershed Architects 29 May 2024
DA20 C Drive Way Watershed Architects 29 May 2024
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DA21 C Excavation & Fill Diagram Watershed Architects 29 May 2024

Approved Reports and Documentation  
Document Title Version

Number
Prepared By Date of

Document
BASIX Certificate 1738101S_03 BONNEFIN CONSULTING PTY

LTD
7 June
2024

NatHERS Certificate 0009208414-
04

Certified Energy 7 June
2024

Preliminary Landslip Assessment for 21 Vista
Avenue, Balgowlah Heights, NSW

2024-001 Crozier Geotechnical
Consultants 

30
January
2024

Waste Management Plan - 21 Vista Avenue,
Balgowlah Heights

- - -

Stormwater Management Plan, Project No. 231203,
Drawing No. D01

Rev. B Istruct Consulting Engineers 4 June
2024

Landscape Plans, Job Ref. 2627/24, Drawing No. 1 &
2

Issue E Paul Scrivener Landscape 5 June
2024

In the event of any inconsistency between the approved plans, reports and documentation, the approved plans prevail.

In the event of any inconsistency between the approved plans and a condition of this consent, the condition prevails.

Reason: To ensure all parties are aware of the approved plans and supporting documentation that applies to the development.

2. Compliance with Other Department, Authority or Service Requirements
The development must be carried out in compliance with all recommendations and requirements,  excluding general advice,
within the following: 
 

Other Department, Authority or
Service

EDMS Reference Dated

Ausgrid Ausgrid Referral Response  22/04/2024 (on EDMS)

(NOTE: For a copy of the above referenced document/s, please see Application Tracking on Council’s
website www.northernbeaches.nsw.gov.au)

Reason: To ensure the work is carried out in accordance with the determination and the statutory requirements of other
departments, authorities or bodies.

3. Prescribed Conditions
(a) All building works must be carried out in accordance with the requirements of the Building Code of Australia (BCA). 
(b) BASIX affected development must comply with the schedule of BASIX commitments specified within the submitted

BASIX Certificate (demonstrated compliance upon plans/specifications is required prior to the issue of the
Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work, subdivision work or demolition work
is being carried out:
(i) showing the name, address and telephone number of the Principal Certifier for the work, and

  (ii) showing the name of the principal contractor (if any) for any building work and a telephone number on which
that person may be contacted outside working hours, and

  (iii) stating that unauthorised entry to the work site is prohibited. 
Any such sign is to be maintained while the building work, subdivision work or demolition work is being carried out, but
must be removed when the work has been completed. 

(d) Residential building work within the meaning of the Home Building Act 1989 must not be carried out unless the
Principal Certifier for the development to which the work relates (not being the Council) has given the Council written
notice of the following information:
(i) in the case of work for which a principal contractor is required to be appointed:

A. the name and licence number of the principal contractor, and
    B. the name of the insurer by which the work is insured under Part 6 of that Act,

(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
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    B. if the owner-builder is required to hold an owner-builder permit under that Act, the number of the
owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in progress so that the
information notified under becomes out of date, further work must not be carried out unless the Principal Certifier  for
the development to which the work relates (not being the Council) has given the Council written notice of the updated
information. 

(e) Development that involves an excavation that extends below the level of the base of the footings of a building on
adjoining land, the person having the benefit of the development consent must, at the person's own expense:
(i) protect and support the adjoining premises from possible damage from the excavation, and

  (ii) where necessary, underpin the adjoining premises to prevent any such damage.
  (iii) must, at least 7 days before excavating below the level of the base of the footings of a building on an adjoining

allotment of land, give notice of intention to do so to the owner of the adjoining allotment of land and furnish
particulars of the excavation to the owner of the building being erected or demolished.

  (iv) the owner of the adjoining allotment of land is not liable for any part of the cost of work carried out for the
purposes of this clause, whether carried out on the allotment of land being excavated or on the adjoining
allotment of land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative requirement.

4. General Requirements
(a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to: 
7.00 am to 5.00 pm inclusive Monday to Friday,
8.00 am to 1.00 pm inclusive on Saturday,
No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:  
8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of jackhammers, rock breakers,
excavators, loaders and the like, regardless of whether the activities disturb or alter the natural state of the existing
ground stratum or are breaking up/removing materials from the site).

(b) Should any asbestos be uncovered on site, its demolition and removal must be carried out in accordance with
WorkCover requirements and the relevant Australian Standards.

(c) At all times after the submission the Notice of Commencement to Council, a copy of the Development Consent and
Construction Certificate is to remain onsite at all times until the issue of an Occupation Certificate. The consent shall
be available for perusal of any Authorised Officer. 

(d) Where demolition works have been completed and new construction works have not commenced within 4 weeks of
the completion of the demolition works that area affected by the demolition works shall be fully stabilised and the site
must be maintained in a safe and clean state until such time as new construction works commence.  

(e) Onsite toilet facilities (being either connected to the sewer or an accredited sewer management facility) for workers are
to be provided for construction sites at a rate of 1 per 20 persons. 

(f) Prior to the release of the Construction Certificate, payment of the following is required:
i) Long Service Levy - Payment should be made to Service NSW (online or in person) or alternatively to

Northern Beaches Council in person at a Customer Service Centre. Payment is not required where the value
of the works is less than $250,000. The Long Service Levy is calculated on 0.25% of the building and
construction work. The levy rate and level in which it applies is subject to legislative change. The applicable
fee at the time of payment of the Long Service Levy will apply. 

ii) Section 7.11 or Section 7.12 Contributions Plan – Payment must be made to Northern Beaches Council.
Where the subject land to which the development is proposed is subject to either a Section 7.11 or 7.12
Contributions Plan, any contribution to which the development is liable under the respective plan that applies
is to be paid to Council.  The outstanding contribution will be indexed at time of payment in accordance with
the relevant Contributions Plan.

iii) Housing and Productivity Contribution - Payment must be made on the NSW Planning Portal for development
to which this contribution applies. The amount payable is subject to indexation at the time of payment.

(g) The applicant shall bear the cost of all works associated with the development that occurs on Council’s property. 
(h) No skip bins, building materials, demolition or excavation waste of any nature, and no hoist, plant or machinery (crane,

concrete pump or lift) shall be placed on Council’s footpaths, roadways, parks or grass verges without Council
Approval.

(i)  Demolition materials and builders' wastes are to be removed to approved waste/recycling centres.
(j) No trees or native shrubs or understorey vegetation on public property (footpaths, roads, reserves, etc.), on the land to

be developed, or within adjoining properties, shall be removed or damaged during excavation or construction unless
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specifically approved in this consent including for the erection of any fences, hoardings or other temporary works.
(k) Prior to the commencement of any development onsite for:

i)  Building/s that are to be erected
  ii)  Building/s that are situated in the immediate vicinity of a public place and is dangerous to persons or property

on or in the public place
  iii)  Building/s that are to be demolished
  iv) For any work/s that is to be carried out
  v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the development area such
temporary structures or appliances (wholly within the development site) as are necessary to protect persons or
property and to prevent unauthorised access to the site in order for the land or premises to be maintained in a safe or
healthy condition. Upon completion of the development, such temporary structures or appliances are to be removed
within 7 days.

(l) A “Road Opening Permit” must be obtained from Council, and all appropriate charges paid, prior to commencement of
any work on Council property. The owner/applicant shall be responsible for all public utilities and services in the area
of the work, shall notify all relevant Authorities, and bear all costs associated with any repairs and/or adjustments as
those Authorities may deem necessary.

(m) The works must comply with the relevant Ausgrid Network Standards and SafeWork NSW Codes of Practice.
(n)  Requirements for new swimming pools/spas or existing swimming pools/spas affected by building works.

(1)  Child resistant fencing is to be provided to any swimming pool or lockable cover to any spa containing water
and is to be consistent  with the following;

Relevant legislative requirements and relevant Australian Standards (including but not limited) to:
(i)  Swimming Pools Act 1992 

  (ii) Swimming Pools Amendment Act 2009 
  (iii) Swimming Pools Regulation 2018
  (iv) Australian Standard AS1926 Swimming Pool Safety 
  (v)  Australian Standard AS1926.1 Part 1: Safety barriers for swimming pools 
  (vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for swimming pools. 
(2) A 'KEEP WATCH' pool safety and aquatic based emergency sign, issued by Royal Life Saving is to be

displayed in a prominent position within the pool/spa area.  
  (3) Filter backwash waters shall be conveyed to the Sydney Water sewerage system in sewered areas or

managed on-site in unsewered areas in a manner that does not cause pollution, erosion or run off, is separate
from the irrigation area for any wastewater system and is separate from any onsite stormwater management
system. 

  (4) Swimming pools and spas must be registered with the Division of Local Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of residents and the community.

5. No Approval for Solid Fuel Heater
No approval is granted or implied under this Development Consent for a solid fuel heater.

Reason: To ensure development minimises unreasonable impacts upon surrounding land and to ensure compliance with the
terms of this consent.

FEES / CHARGES / CONTRIBUTIONS

6. Policy Controls
Northern Beaches Section 7.12 Contributions Plan 2022

A monetary contribution of $19,345.73 is payable to Northern Beaches Council for the provision of local infrastructure and
services pursuant to section 7.12 of the Environmental Planning & Assessment Act 1979 and the Northern Beaches Section
7.12 Contributions Plan (as amended).

The monetary contribution is based on a development cost of $1,934,573.08.

The total amount payable will be adjusted at the time the payment is made, in accordance with the provisions of the Northern
Beaches Section 7.12 Contributions Plan (as amended).

Details demonstrating compliance, by way of written receipts issued by Council, are to be submitted to the Certifier prior to
issue of any Construction Certificate or, if relevant, the Subdivision Certificate (whichever occurs first).

A copy of the Contributions Plan is available for inspection at 725 Pittwater Road, Dee Why or on Council’s website at Northern
Beaches Council - Development Contributions.
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Reason: To provide for contributions in accordance with the Contribution Plan to fund the provision of new or augmented local
infrastructure and services.

7. Security Bond

A bond (determined from cost of works) of $10,000 and an inspection fee in accordance with Council's Fees and Charges paid
as security are required to ensure the rectification of any damage that may occur to the Council infrastructure contained within
the road reserve adjoining the site as a result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment) is payable for each kerb
inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition work commencing, and details
demonstrating payment are to be submitted to the Certifier prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must be completed with the payments (a copy of the
form is attached to this consent and alternatively a copy is located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

BUILDING WORK – BEFORE ISSUE OF A CONSTRUCTION CERTIFICATE

8. On-Site Stormwater Detention Details
The Applicant is to provide a certification of drainage plans detailing the provision of on-site stormwater detention in accordance
with Northern Beaches Council’s Water Management for Development Policy, and generally in accordance with the concept
drainage plans prepared by istruct consulting engineers, project number 231203, dated 05.03.2024  Detailed drainage plans
are to be prepared by a suitably qualified Civil Engineer, who has membership to  Engineers Australia, National Engineers
Register (NER) or Professionals Australia (RPENG) and registered in the General Area of Practice for civil engineering.

Detailed drainage plans, including engineering certification, are to be submitted to the Certifier for approval prior to the issue of
the Construction Certificate.

9. Geotechnical Report Recommendations have been Incorporated into Designs and Structural Plans

The recommendations identified in the Geotechnical Report referenced in Condition 1 of this consent are to be incorporated
into the construction plans. Details demonstrating compliance are to be submitted to the Certifier prior to the issue of the
construction certificate.

 
Reason: To ensure geotechnical risk is mitigated appropriately.
 

10. Vehicle Crossings Application
The Applicant is to submit an application with Council for driveway levels to construct one vehicle crossing 3.5 metres wide on
the kerb line and 4.5 metres wide on the property boundary in accordance with Northern Beaches Council Standard Drawing
A4 3330/1 N in accordance with Section 138 of the Roads Act 1993. 

Note, driveways are to be in plain concrete only.

The fee associated with the assessment and approval of the application is to be in accordance with Council’s Fee and Charges.

A Council approval is to be submitted to the Certifier prior to the issue of the Construction Certificate.

Reason: To facilitate suitable vehicular access to private property.

11. Amendments to the approved plans
The following amendments are to be made to the approved plans:

The front fence (to Vista Avenue) is not to exceed 1.5m high above ground level at any point. 

Details demonstrating compliance are to be submitted to the Certifier prior to the issue of the Construction Certificate.

Reason: To require amendments to the plans endorsed by the consent authority following assessment of the development.

12. Boundary Identification Survey
A boundary identification survey, prepared by a Registered Surveyor, shall be provided in respect of the subject site.
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The plans submitted for the Construction Certificate are to accurately reflect the property boundaries as shown on the boundary
identification survey, with setbacks between the property boundaries and the approved works consistent with those nominated
on the Approved Plans of this consent.

Details demonstrating compliance are to be submitted to the Certifier prior to the issue of any Construction Certificate.

Reason: To ensure all approved works are constructed within the subject site and in a manner anticipated by the development
consent.

13. Installation and Maintenance of Sediment Control
Prior to any works commencing on site, including demolition, an erosion and sediment control plan must be prepared by a
suitably qualified person in accordance with the following documents and provided to the Principal Certifier:

1. Council’s relevant development control plan, 
2. The guidelines set out in the NSW Department of Housing manual ‘Managing Urban Stormwater: Soils and Construction

Certificate’ (the Blue Book) (as amended from time to time), and
3. The ‘Do it Right On-Site, Soil and Water Management for the Construction Industry' (Southern Sydney Regional

Organisation of Councils and the Natural Heritage Trust) (as amended from time to time).

Techniques used for erosion and sediment control on site are to be adequately maintained and monitored at all times,
particularly after periods of rain, and shall remain in proper operation until all development activities have been completed and
the site is sufficiently stabilised with vegetation.

Reason: To ensure no substance other than rainwater enters the stormwater system and waterways.

14. Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian Standards. 

Details demonstrating compliance with the relevant Australian Standard are to be submitted to the Certifier prior to the issue of
the Construction Certificate. 
 
Reason: To ensure the development is constructed in accordance with appropriate standards.

15. Sydney Water "Tap In"
The approved plans must be submitted to the Sydney Water Tap in service, prior to works commencing, to determine whether
the development will affect any Sydney Water assets and/or easements. The appropriately stamped plans must then be
submitted to the Certifier demonstrating the works are in compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
“Tap in” details - see http://www.sydneywater.com.au/tapin
Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).

Reason: To ensure compliance with the statutory requirements of Sydney Water.

16. Fireplace
The fireplace in the Ground Floor Living / Dining Room is to be a gas fireplace, not a solid fuel fireplace. No approval is granted
or implied under this Development Consent for a solid fuel heater.

Details demonstrating compliance are to be submitted to the Certifier prior to the issue of the Construction Certificate.

Reason: To require amendments to the plans endorsed by the consent authority following assessment of the development.

DURING BUILDING WORK

17. Road Reserve
The applicant shall ensure the public footways and roadways adjacent to the site are maintained in a safe condition at all times
during the course of the work.

Reason: Public safety.

18. Removing, Handling and Disposing of Asbestos
Any asbestos material arising from the demolition process shall be removed and disposed of in accordance with the following
requirements:

Work Health and Safety Act;
Work Health and Safety Regulation;
Code of Practice for the Safe Removal of Asbestos [NOHSC:2002 (1998)];
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Guide to the Control of Asbestos Hazards in Buildings and Structures [NOHSC: 3002 (1998);
Clause 42 of the Protection of the Environment Operations (Waste) Regulation 2005; and
The demolition must be undertaken in accordance with Australian Standard AS2601 – The Demolition of Structures.

Reason: For the protection of the environment and human health.

19. Geotechnical Requirements
All recommendations (if any) included in the Geotechnical Report referenced in Condition 1 of this consent are required to be
complied with during works.

Reason: To ensure geotechnical risk is mitigated appropriately.

20. Survey Certificate
A survey certificate prepared by a Registered Surveyor at the following stages of construction: 

(a) Commencement of perimeter walls columns and or other structural elements to ensure the wall or structure, to boundary
setbacks are in accordance with the approved details. 

(b) At ground level to ensure the finished floor levels are in accordance with the approved levels, prior to concrete slab being
poured/flooring being laid. 

(c) At completion of the roof frame confirming the finished roof/ridge height is in accordance with levels indicated on the
approved plans.

Details demonstrating compliance are to be submitted to the Principal Certifier.

Reason: To determine the height of buildings under construction comply with levels shown on approved plans.

21. Property Boundary Levels
The Applicant is to maintain the property boundary levels. No approval is granted for any change to existing property alignment
levels to accommodate the development. 

Details demonstrating compliance are to be submitted to the Principal Certifier.

Reason: To maintain the existing profile of the nature strip/road reserve.

22. Waste Management During Development
The reuse, recycling or disposal of waste during works must be done generally in accordance with the Waste Management
Plan for this development.

Details demonstrating compliance must be submitted to the Principal Certifier.

Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.

BEFORE ISSUE OF THE OCCUPATION CERTIFICATE

23. Stormwater Disposal
The stormwater drainage works shall be certified as compliant with all relevant Australian Standards and Codes by a suitably
qualified person. Details demonstrating compliance are to be submitted to the Principal Certifier prior to the issue of an
Occupation Certificate. 

Reason: To ensure appropriate provision for the disposal of stormwater arising from the development.

24. Reinstatement of Kerb
The Applicant shall reinstate all redundant laybacks and vehicular crossings to conventional kerb and gutter, footpath or
grassed verge as appropriate with all costs borne by the applicant.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the issue of an Occupation Certificate.

Reason: To facilitate the preservation of on street parking spaces.

25. Positive Covenant and Restriction as to User for On-site Stormwater Disposal Structures
The Applicant shall lodge the Legal Documents Authorisation Application with the original completed request forms (NSW Land
Registry standard forms 13PC and/or 13RPA) to Council and a copy of the Works-as-Executed plan (details overdrawn on a
copy of the approved drainage plan), and Civil Engineers’ certification.

The Applicant shall create on the Title a restriction on the use of land and a positive covenant in respect to the ongoing
maintenance and restriction of the on-site stormwater disposal structures within this development consent. The terms of the
positive covenant and restriction are to be prepared to Council’s standard requirements at the applicant’s expense and
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endorsed by Northern Beaches Council’s delegate prior to lodgement with the NSW Land Registry Services. Northern Beaches
Council shall be nominated as the party to release, vary or modify such covenant.  A copy of the certificate of title
demonstrating the creation of the positive covenant and restriction for on-site storm water detention as to user is to be
submitted. 

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the issue of an Occupation Certificate.

Reason: To ensure the on-site stormwater disposal system is maintained to an appropriate operational standard.

26. House / Building Number
House/building number is to be affixed to the building to be readily visible from the public domain.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the issue of an Occupation Certificate.

Reason: Proper identification of buildings.

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

27. Swimming Pool/Spa Motor Noise
The swimming pool / spa motor shall not produce noise levels that exceed 5dBA above the background noise when measured
from the nearest property boundary.

Reason: To ensure that the development does not impact on the acoustic privacy of surrounding residential properties.
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Appendix One - Clause 4.6 Exceptions to Development Standards –  
Floor Space Ratio 
21 Vista Avenue, Balgowlah Heights  

 

1. Introduction  

Clause 4.6 of the Manly Local Environmental Plan 2013 (MLEP 2013) permits departures from 
development standards in certain circumstances. In this case, it is necessary to consider if 
compliance with the development standard is consistent with the aims of the policy and, in 
particular, does compliance with the development standard tend to hinder the attainment of 
the objects specified in section 1.3 of the Environmental Planning and Assessment Act 1979 
(EP&A Act) being: 

 (a)  to promote the social and economic welfare of the community and a better environment by 
the proper management, development and conservation of the State’s natural and other 
resources, 

(b)  to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental planning and 
assessment, 

(c)  to promote the orderly and economic use and development of land, 

(d)  to promote the delivery and maintenance of affordable housing, 

(e)  to protect the environment, including the conservation of threatened and other species of 
native animals and plants, ecological communities and their habitats, 

(f)  to promote the sustainable management of built and cultural heritage (including Aboriginal 
cultural heritage), 

(g)  to promote good design and amenity of the built environment, 

(h)  to promote the proper construction and maintenance of buildings, including the protection 
of the health and safety of their occupants, 

(i)  to promote the sharing of the responsibility for environmental planning and assessment 
between the different levels of government in the State, 

(j)  to provide increased opportunity for community participation in environmental planning and 
assessment. 
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The aims and objectives of Manly LEP 2013 Clause 4.6 are as follows: 

(a)  to provide an appropriate degree of flexibility in applying certain development standards to 
particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular 
circumstances. 

Commencing on 1 November 2023 Clause 4.6(3) and (4) of the MLEP 2013, states that 
development consent, that contravenes a development standard, must not be granted unless 
the consent authority is satisfied the applicant has demonstrated that: 

(a)  compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, and 

(b)  there are sufficient environmental planning grounds to justify the contravention of 
the development standard. 

(4)  The consent authority must keep a record of its assessment carried out under 
subclause (3).  

These matters, along with case law judgements from the NSW Land and Environment Court, are 
addressed below. 

 

2 Environmental Planning Instrument Details (Manly LEP 2013) 

2.1 What is the name of the environmental planning instrument that applies to the land? 

Manly Local Environmental Plan 2013  

2.2 What is the zoning of the land? 

R2 – Low Density Residential  

2.3 What are the objectives of the zone? 

•  To provide for the housing needs of the community within a low density residential 
environment. 

•  To enable other land uses that provide facilities or services to meet the day to day needs of 
residents. 
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2.4 What is the development standard being varied?  

Cl 4.4 – Floor Space Ratio 

2.5 Under what clause is the development standard listed in the environmental planning 
instrument?  

Cl 4.4 of the Manly Local Environmental Plan 2013 

2.6 What are the objectives of the development standard? 

(1)  The objectives of this clause are as follows: 
 

(a)  to ensure the bulk and scale of development is consistent with the existing and 
desired streetscape character, 
(b)  to control building density and bulk in relation to a site area to ensure that 
development does not obscure important landscape and townscape features, 
(c)  to maintain an appropriate visual relationship between new development and the 
existing character and landscape of the area, 
(d)  to minimise adverse environmental impacts on the use or enjoyment of adjoining 
land and the public domain, 
(e)  to provide for the viability of business zones and encourage the development, 
expansion and diversity of business activities that will contribute to economic growth, 
the retention of local services and employment opportunities in local centres. 

2.7 What is the numeric value of the development standard in the environmental planning 
instrument?  

The numeric value of the FSR development standard applicable to the subject site is 0.4:1, This 
equates to a maximum Gross Floor Area (GFA) of 208.68m2 for the site area of 521.7m2.  

The Manly DCP permits a GFA, based on a lot size of 750m2, for this undersized lot, which 
equates to a maximum GFA of 300m2. 
 

1.8 What is proposed numeric value of the development standard in your development 
application? 

The development proposes a maximum floor area of 258.41m2 or FSR of 0.49:1  

1.9 What is the percentage variation (between your proposal and the environmental 
planning instrument)? 

The percentage variation sought is +49.73m2 or 23.8%. 
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The Manly DCP provides exceptions to floor space ratio for undersized lots. The subject site is 
an undersized lot, mapped with a minimum lot size of 750m2 and comprising an area of 
521.7m², as such it qualifies for consideration as an exception.  
 
In this regard the DCP permits an FSR calculation based on a 750m2 lot size, which equates to 
300m² for the site. As noted above, the proposed gross floor area is 258.41m2 and therefore 
complies with the provision of DCP Clause 4.1.3. 
 

3. NSW Land and Environment Court Case Law 

Several key Land and Environment Court (NSW LEC) judgements have refined the manner in 
which variations to development standards are required to be approached. The key findings 
and direction of each of these matters are outlined in the following discussion.  

3.1 Wehbe v Pittwater [2007] NSW LEC 827  

The decision of Justice Preston in Wehbe v Pittwater [2007] NSW LEC 827, (expanded on the 
findings in Winten v North Sydney Council), identified 5 ways in which the applicant might 
establish that compliance with a development standard is unreasonable or unnecessary. It was 
not suggested that the five ways were the only ways that a development standard could be 
shown to be unreasonable or unnecessary.  

The five ways outlined in Wehbe include: 

1. The objectives of the standard are achieved notwithstanding non-compliance with the 
standard (First Way). 

2. The underlying objective or purpose of the standard is not relevant to the development and 
therefore compliance is unnecessary (Second Way). 

3. The underlying object or purpose would be defeated or thwarted if compliance was required 
and therefore compliance is unreasonable (Third Way). 

4. The development standard has been virtually abandoned or destroyed by the Council's own 
actions in granting consents departing from the standard and hence compliance with the 
standard is unnecessary and unreasonable (Fourth Way). 

5. The zoning of the particular land is unreasonable or inappropriate so that a development 
standard appropriate for that zoning is also unreasonable and unnecessary as it applies to the 
land and compliance with the standard would be unreasonable or unnecessary. That is, the 
particular parcel of land should not have been included in the particular zone (Fifth Way). 
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In the Micaul decision Preston CJ confirmed that the requirements mandated by SEPP 1 (as 
discussed in Wehbe) are only relevant in demonstrating that compliance with a development 
standard is unreasonable or unnecessary for the purpose of Clause 4.6(3)(a).  

3.2 Four2Five Pty Ltd v Ashfield Council [2015] NSW LEC  

In the matter of Four2Five Pty Ltd v Ashfield Council [2015] NSW LEC, initially heard by 
Commissioner Pearson, upheld on appeal by Justice Pain, it was found that an application under 
Clause 4.6 to vary a development standard must go beyond the five (5) part test of Wehbe V 
Pittwater [2007] NSW LEC 827 and demonstrate the following:  

1. Compliance with the particular requirements of Clause 4.6, with particular regard to the 
provisions of subclauses (3) and (4) of the LEP;  

2. That there are sufficient environment planning grounds, particular to the circumstances of 
the proposed development (as opposed to general planning grounds that may apply to any 
similar development occurring on the site or within its vicinity);  

3. That maintenance of the development standard is unreasonable and unnecessary on the 
basis of planning merit that goes beyond the consideration of consistency with the 
objectives of the development standard and/or the land use zone in which the site occurs; 

4. All three elements of clause 4.6 have to be met and it is best to have different reasons for 
each but it is not essential.  

4. Randwick City Council v Micaul Holdings Pty Ltd [2016] NSWLEC 7  

In Randwick City Council v Micaul Holdings, the Court allowed a departure from development 
standards, provided the processes required by clause 4.6 are followed, a consent authority has 
a broad discretion as to whether to allow a departure from development standards under 
clause 4.6, even where the variation is not justified for site or development specific reasons. 

Preston CJ noted that the Commissioner did not have to be satisfied directly that compliance 
with each development standard was unreasonable or unnecessary in the circumstances of the 
case, but only indirectly by being satisfied that the appellant’s written request had adequately 
addressed the matter in clause 4.6(3)(a) that compliance with each development standard was 
unreasonable or unnecessary. 

5. Zhang v City of Ryde 

Commissioner Brown reiterated that clause 4.6 imposes three preconditions which must be 
satisfied before the application could be approved: 

1. The consent authority must be satisfied that the proposed development will be consistent 
with the objectives of the zone; 

2. The consent authority must be satisfied that the proposed development will be consistent 
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with the objects of the standard which is not met; and 

3. The consent authority must be satisfied that the written request demonstrates that 
compliance with the development standard is unreasonable or unnecessary in the 
circumstances and there are sufficient environmental planning grounds to justify contravening 
the development standard. 

It is only if all of these conditions are met that consent can be granted to the application, 
subject to an assessment of the merits of the application. 

The Commissioner applied the now familiar approach to determining consistency with zone 
objectives by considering whether the development was antipathetic to the objectives.  

In contrast to four2five, the reasons relied on to justify the departure from the standards in this 
case were not necessarily site specific. 

5. Action Pty Ltd v Woollahra Municipal Council [2018]  

In Action Pty Ltd v Woollahra Municipal Council, the court demonstrated the correct approach 
to the consideration of clause 4.6 requests, including that the clause does not require that a 
development that contravenes a development standard, must have a neutral or better 
environmental planning outcome than one that does not.  
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4. Consideration  

The following section addresses the provisions of clause 4.6 of the MLEP 2013 together with 
principles established in the NSW Land and Environment Court Case Law outlined above.   

Clause 4.6(3)(A) - Is compliance with the development standard unreasonable or unnecessary 
in the circumstances of the case (and is a development which complies with the development 
standard unreasonable or unnecessary in the circumstances of the case)?  

In order to demonstrate that compliance with the development standard is unreasonable or 
unnecessary, in the circumstances of the case, the Five (5) Part Test established in Winten v 
North Sydney Council and expanded by Justice Preston in Wehbe v Pittwater [2007] NSW LEC 
827 is considered:  

The five ways outlined in Wehbe include: 

4.1 Five (5) Part Test - Wehbe v Pittwater 

1. The objectives of the standard are achieved notwithstanding non-compliance with the 
standard (First Way). 

The objectives of the standard are: 

(a) to ensure the bulk and scale of development is consistent with the existing and desired 
streetscape character, 

 
Comment 

The proposed development is for a new dwelling to create with double garage on the site. 
The dwelling easily complies with the building height for the site and the bulk and scale is 
consistent with surrounding properties.   

The proposed variation is 49.72m2 or 23.8% and is considered reasonable for the smaller 
lot.  

However as the subject site is an existing undersized parcel, clause 4.1.3 of the DCP, permits 
an FSR calculation based on a 750m2 lot size, which equates to 300m² for the site. As noted 
above, the proposed gross floor area is 258.41m2 and therefore complies with the provision 
of DCP Clause 4.1.3 having a GFA 41.59m2 less than permitted.  

It is considered this objective is met, despite the numerical variation. 

(b) to control building density and bulk in relation to a site area to ensure that development 
does not obscure important landscape and townscape features, 
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Comment 

The proposed built form and massing will be of a consistent scale to surrounding properties. 
The development proposes a compliant maximum building height and will not obscure any 
important landscape or townscape features and will not result in any view loss impacts.  

It is therefore considered this objective is met, despite the numerical variation. 

(c) to maintain an appropriate visual relationship between new development and the 
existing character and landscape of the area, 

 
Comment 
 
The subject site has frontage to and is visible from Vista Avenue. This section of Vista 
Avenue is characterised by 2 storey detached residential dwellings, of similar scale to the 
proposed development, with the eastern side of the street also elevated. 
 
The proposed dwelling has been designed to remain consistent with the character of the 
area, through design, architectural features and complimentary materials and colour 
choices. 
 
In this regard, the underlying intent of this objective has been satisfied despite the 
numerical departure. 

 
(d) to minimise adverse environmental impacts on the use or enjoyment of adjoining land 

and the public domain, 
 
Comment 
 
The proposed variation to floor space ratio does not result in any unreasonable 
environmental impacts to the amenity of adjoining dwellings. Compliant levels of solar 
access are maintained despite the proposed variation and there will be no unreasonable 
impact on views, visual privacy or acoustic privacy.  
 
In this regard, the underlying intent of this objective has been satisfied despite the 
numerical departure. 
 
(e) to provide for the viability of business zones and encourage the development, expansion 

and diversity of business activities that will contribute to economic growth, the retention 
of local services and employment opportunities in local centres. 

 
Comment 
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Not relevant as the subject site is not located in a business zone.  

2. The underlying objective or purpose of the standard is not relevant to the development 
and therefore compliance is unnecessary (Second Way). 

This exception to development standards request does not rely on this reason.  

3. The underlying object or purpose would be defeated or thwarted if compliance was 
required and therefore compliance is unreasonable (Third Way).  

This exception to development standards request does not rely on this reason.  

4. The development standard has been virtually abandoned or destroyed by the Council's 
own actions in granting consents departing from the standard and hence compliance with 
the standard is unnecessary and unreasonable (Fourth Way). 

This exception to development standards request does not rely on this reason.  

5. The zoning of the particular land is unreasonable or inappropriate so that a development 
standard appropriate for that zoning is also unreasonable and unnecessary as it applies to 
the land and compliance with the standard would be unreasonable or unnecessary. That is, 
the particular parcel of land should not have been included in the particular zone (Fifth 
Way). 

This exception to development standards request does not rely on this reason.  

This clause 4.6 variation request establishes that compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the proposed development because the 
objectives of the standard are achieved and accordingly justifies the variation to the floor space 
ratio control pursuant to the First Way outlined in Wehbe.  

Thus, it is considered that compliance with Clause 4.6(3)(a) is satisfied.   

4.2 Clause 4.6(3)(B) – Are there sufficient environmental planning grounds to justify 
contravening the development standard? 

There are sufficient grounds to permit the variation of the development standard. The 
development has been considered below with particular reference to the Objects of the 
Environmental Planning and Assessment Act 1979, which are accepted as the best gauge of 
environmental planning grounds.  In particular: 

Context  

• The area surrounding the subject site is characterised by 1 and 2 storey detached 
residential dwellings, set within landscaped grounds with turfed form lawns.  The 
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proposal fulfils this character. 
 

• The dwelling proposes a compliant building height and has been designed to remain 
consistent with the character of the locality, despite the minor variation to FSR, 
through design, architectural features and complimentary materials and colour 
choices. 

• Variation to the Manly LEP 2013 Cl. 4.4 FSR, control has been the subject of recent 
precedent for the following developments with undersized lots: 
 

o 2023/0472 – 64 Birkley Toad, Manly, FSR Variation of 24.11% 
o 2022/2280 – 47 Beatty Street, Balgowlah, FSR Variation of 17.5% 
o 2023/0085 – 49 Alexander Street Manly, FSR Variation of 28.36% 
o 2022/1675 – 57 Cutler Street, Clontarf, FSR variation of 29.25% 
o 2020/1487 – 89 Cutler Road Clontarf, FSR Variation of 48.8% 
o 2023/0176 – 8 Adelaide Street, Balgowlah Heights, FSR Variation of 31% 
o 2022/1216 – 69 Ernest Street, Balgowlah Heights, FSR Variation of 20% 
o 2022/1209 – 8 Allenby Street, Clontarf, FSR Variation of 29% 

 

• The setting and context with similar FSR variations recently approved, demonstrates 
that a varied FSR is reasonable and that it is consistent with clause 1.3(c) and (d).  

Future Development  

• The proposed development will allow for the provision of a modern floor plan, with 
open plan living areas,   

• This represents an efficient use of an existing site, with all services readily available.  

• The built form proposed is consistent with other buildings in the locality and 
considerate of the heritage conservation area, 

• The proposed works will not hinder any future development of the lot, 

• The dwelling proposed demonstrate fulfillment of clause 1.3(a), (b), (c) and (g).  
 
Consistent with Zone Objectives 

• The extent of the variation is considered to be in the public interest, as the proposal 
remains consistent with the objectives of the zone, allowing for additional residential 
floor space in a residential zone, with a bulk and scale consistent with the locality. 
Compliance with the FSR standard based on this would be unreasonable, with clause 
1.3(c) demonstrated as fulfilled.  

 Natural Environment  

• The proposed development allows for the current and future housing needs of the 
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residents to be met, without developing a greenfield site, representing an efficient use 
of existing developed land. 

• The development does not require the removal of any significant trees,  

• The proposal allows for environmental impacts to be minimized, by locating works on 
an already disturbed residential lot.   

• The natural environment is unaffected by the departure to the development standard 
and it would be unreasonable for the development to be refused on this basis with Cl 
1.3(b) satisfied.  

 Social and Economic Welfare  

• The variation to the FSR will have a positive social impact, as it will allow the housing 
needs of the residents to be met in their current local community, with a reasonable 
sized dwelling not including any excessive or unnecessary spaces. It utilizes existing 
services, satisfying Cl1.3(b). Accordingly, refusal of the development based on this 
reason would be unreasonable. 

 Appropriate Environmental Planning Outcome  

• The development proposed is not an overdevelopment of the site and satisfies the 
objectives of the zone and the development standard as is detailed earlier in the 
report.  

The variation to the FSR and the discussion above reflects the unique circumstances for the 
subject site and proposed development. The proposed development will not present with 
excessive bulk from the public domain and there is recent precedent of similar variations being 
accepted by Council.   
 
By supporting this variation, in its current form, it is considered that an appropriate degree of 
flexibility be applied, which results in a reasonable built form, consistent with developments 
within the locality.  
 
The sufficient environmental planning grounds stipulated above demonstrate that the proposal 
aligns with the relevant objects of the EP&A Act i.e. the development is an orderly and 
economic and development of the land, notwithstanding the FSR variation. 
 
Clause 4.15(1)(e) of the Environmental Planning and Assessment Act 1979 
 
Will the proposed development be in the public interest?  
 
It is considered that alterations and additions to an existing dwelling house on the subject site, 
does not raise any matters contrary to the public interest.  
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How would strict compliance hinder the attainment of the objects specified in Section 1.3 of 
the Act. 

Strict compliance with the standard would hinder the attainment of the objects specified in 
section 1.3 of the Act  

(a)  to promote the social and economic welfare of the community and a better 
environment by the proper management, development and conservation of the State’s 
natural and other resources, 

(b)  to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental planning 
and assessment, 

(c)  to promote the orderly and economic use and development of land, 

(d)  to promote the delivery and maintenance of affordable housing, 

(e)  to protect the environment, including the conservation of threatened and other 
species of native animals and plants, ecological communities and their habitats, 

(f)  to promote the sustainable management of built and cultural heritage (including 
Aboriginal cultural heritage), 

(g)  to promote good design and amenity of the built environment, 

(h)  to promote the proper construction and maintenance of buildings, including the 
protection of the health and safety of their occupants, 

(i)  to promote the sharing of the responsibility for environmental planning and 
assessment between the different levels of government in the State, 

(j)  to provide increased opportunity for community participation in environmental 
planning and assessment. 

Strict numerical compliance with the 0.4:1 FSR development standard would hinder the 
development for the purpose of promoting the orderly and economic use and development of 
land, promoting good design and amenity of the built environment and promoting the proper 
construction and maintenance of buildings, including the protection of the health and safety of 
their occupants. 
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The proposed development to reconfigure the ground floor plan and add a first-floor addition 
on land zoned R2 – Low Density Residential is appropriate and reasonable for the following 
reasons:  

• There is recent precedent for similar variations to Cl 4.4 FSR of the Manly LEP 2013 
being accepted by Council, 

• The proposed FSR is compliant with the DCP control for undersized lots,  

• The proposed development does not present with excessive bulk and is of a 
consistent scale to surrounding properties. The proposal will not result in any 
unreasonable impacts.  

• The works proposed will allow the housing needs of the residents to be met, including 
an opportunity to work from home, in their current community, 

• The objectives of the R2 zone can be met despite the numerical variation.  
 
Strict numerical compliance is considered to be unnecessary and unreasonable given that the 
proposed variation sought is consistent with the underlying objectives of the control despite 
the numerical variation, of which have been reasonably satisfied under the provisions of Clause 
4.6. The statement sufficiently demonstrates that compliance with the development standard is 
both unreasonable and unnecessary in this instance. 

The sufficient environmental planning grounds stipulated within this request, demonstrate that 
the proposal aligns with the relevant objects of the EP&A Act i.e. the development is an orderly 
and economic and development of the land, notwithstanding the FSR variation.  

The proposed variation satisfies the objectives of the zone, underlying intent of Clause 4.6 and 
Clause 4.4, and therefore the merits of the proposed variation are considered to be worthy of 
approval. 
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ITEM 3.3 DA2024/0012 - 78 GRANDVIEW DRIVE NEWPORT - ALTERATIONS 
AND ADDITIONS TO A DWELLING HOUSE INCLUDING CARPORT 
AND STUDIO 

 

PURPOSE 

To refer the attached application for determination due to directions provided by the Department of 
Planning & Environment in relation to applications with a clause 4.6 variation to the building height 
standard. 

RECOMMENDATION 

That Council as the consent authority, vary the Height of Building Development Standard of Clause 
4.3 pursuant to clause 4.6 of PLEP 2014 as the applicants written request has adequately 
addressed the merits required to be demonstrated by subclause (3) and the proposed 
development will be in the public interest and is consistent with the objectives of the standard and 
the objectives for development within the zone in which the development is proposed to be carried 
out. 

THAT Council as the consent authority approves Development Consent to DA2024/0012  for 
alterations and additions to a dwelling house including carport and studio on land at Lot 62 DP 
16029, 78 Grandview Drive NEWPORT, subject to the conditions set out in the Assessment 
Report. 

 
 

Reporting manager  Steve Findlay 

TRIM file ref 2024/433405 

Attachments ⇩1 Assessment Report 
⇩2 Site Plan and Elevations 
⇩3 Clause 4.6  
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

Application Number: DA2024/0012

Responsible Officer: Simon Ferguson Tuor
Land to be developed (Address): Lot 62 DP 16029, 78 Grandview Drive NEWPORT NSW

2106
Proposed Development: Alterations and additions to a dwelling house including

carport and studio
Zoning: C4 Environmental Living
Development Permissible: Yes
Existing Use Rights: No
Consent Authority: Northern Beaches Council
Delegation Level: DDP
Land and Environment Court Action: No
Owner: Fengjuan Kang
Applicant: Peter Downes

Application Lodged: 30/01/2024
Integrated Development: No
Designated Development: No
State Reporting Category: Residential - Alterations and additions
Notified: 06/02/2024 to 20/02/2024
Advertised: Not Advertised
Submissions Received: 4
Clause 4.6 Variation: 4.3 Height of buildings: 30%
Recommendation: Approval

Estimated Cost of Works: $ 493,000.00

EXECUTIVE SUMMARY

This development application seeks consent for alterations and additions to a dwelling house.

The application is referred to the DDP as the proposal involves a variation of more than 10% to Clause
4.3 Height of Buildings of Pittwater LEP 2014.

The proposed development was notified in accordance with the Community Participation Plan and four
(4) submissions were made, raising concerns predominantly in relation to privacy impacts, which have
been addressed and resolved through a redesign to the proposed studio and privacy measures
including screens and glazed windows.
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The proposal presents a height of 11.1m, that results in a variation of 30% to the required 8.5m height
of buildings development standard. Notably, this height breach relates to the replacement of an
existing roof structure, whereby design constraints require a minor raising of the roof. The proposal
also includes minor height breaches of 0.3m above the 8.5m limit at the carport roof and studio
balustrade. 

The height breach for the dwelling itself has been supported by a detailed written Clause 4.6 variation
request for the non-compliance with the height standard. The breach in height arises as a
consequence of the steep topography of the site, prior excavation, design constraints and existing
structures. For these reasons, the Clause 4.6 is assessed as being well founded and is supported.

The minor height breaches involved with the carport roof and studio balustrade are shown to be
acceptable as they meet the tests under Clause 4.3(2D) of PLEP 2014. 

The proposal includes variations to the built form controls under Pittwater 21 DCP; including front and
side building line and building envelope. It is considered that these variations are acceptable, as the
proposal meets the outcomes of the controls, and will not result in any unacceptable amenity or
environmental impacts.
 
This report concludes with a recommendation that the DDP grant approval to the development
application, subject to conditions.

PROPOSED DEVELOPMENT IN DETAIL

The proposal seeks consent for alterations and additions to the existing dwelling as follows:

Level 4
• Construct new double carport
• New concrete driveway
• Stairs to level 3 below

Level 3
• Construct undercroft studio below carport
• Demolish existing staircase and construct new timber walkway

Level 2
• Demolish existing kitchen and internal walls and reconfigure floor space over existing decked area.
• Extend existing roof to accommodate new floor space

Level 1
• Reconfigure internal walls to enlarge existing bathroom
• Construct new bedroom over existing decked area
• Extend decked areas for access to subfloor storage

Amended Plans
 

Following the preliminary assessment of the application, Council requested additional
information in relation to engineering issues and privacy impacts. Amended plans were
subsequently submitted which resolved Council's concerns. The amended plans constitute a
reduced environmental impact and therefore, the application was not required to be re-notified,
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in accordance with the Northern Beaches Community Participation Plan (CPP). An informal re-
notification (via email) of the amended plans has been carried out to neighbours who submitted
objections during the first notification period. 

Further amended plans were received 4 June 2024 in response to privacy concerns raised by
Council. The amended plans obscured windows and erected privacy screens in locations that
had been identified as having privacy impacts. 

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental
Planning and Assessment Act 1979 and the associated Regulations. In this regard:

An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;
A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;
Notification to adjoining and surrounding properties, advertisement (where required) and
referral to relevant internal and external bodies in accordance with the Act, Regulations and
relevant Development Control Plan;
A review and consideration of all submissions made by the public and community interest
groups in relation to the application;
A review and consideration of all documentation provided with the application (up to the time of
determination);
A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Pittwater Local Environmental Plan 2014 - Zone C4 Environmental Living
Pittwater Local Environmental Plan 2014 - 4.6 Exceptions to development standards
Pittwater Local Environmental Plan 2014 - 7.7 Geotechnical hazards
Pittwater 21 Development Control Plan - C1.5 Visual Privacy
Pittwater 21 Development Control Plan - D10.7 Front building line (excluding Newport Commercial
Centre)
Pittwater 21 Development Control Plan - D10.8 Side and rear building line (excluding Newport
Commercial Centre)
Pittwater 21 Development Control Plan - D10.11 Building envelope (excluding Newport Commercial
Centre)

SITE DESCRIPTION

Property Description: Lot 62 DP 16029 , 78 Grandview Drive NEWPORT NSW
2106
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Detailed Site Description: The subject site consists of one (1) allotment located on the
eastern side of Grandview Drive.

The site is irregular in shape with a frontage of 12.215m
along Grandview Drive and depths of 42.245m (northern
boundary) and 40.89m (southern boundary). The site has a
surveyed area of 499.5m².

The site is located within the  C4 Environmental Living zone
and accommodates a two storey residence. 

The site is very steep, sloping down approximately 26m
from the front (west) to the rear (east). 

The site is heavily vegetated at the front and the rear with
numerous large canopy trees. 

Detailed Description of Adjoining/Surrounding
Development

Adjoining and surrounding development is characterised by
multi storey residential dwellings on steeply sloping blocks. 

Map:

SITE HISTORY

A search of Council’s records has revealed that there are no recent or relevant applications for this
site.

The land has been used for residential purposes for an extended period of time.
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ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:
Section 4.15 Matters for
Consideration

Comments

Section 4.15 (1) (a)(i) –
Provisions of any
environmental planning
instrument

See discussion on “Environmental Planning Instruments” in this
report.

Section 4.15 (1) (a)(ii) –
Provisions of any draft
environmental planning
instrument

There are no current draft environmental planning instruments.

Section 4.15 (1) (a)(iii) –
Provisions of any development
control plan

Pittwater 21 Development Control Plan applies to this proposal. 

Section 4.15 (1) (a)(iiia) –
Provisions of any planning
agreement

None applicable.

Section 4.15 (1) (a)(iv) –
Provisions of the
Environmental Planning and
Assessment Regulation 2021
(EP&A Regulation 2021) 

Part 4, Division 2 of the EP&A Regulation 2021 requires the consent
authority to consider "Prescribed conditions" of development consent.
These matters have been addressed via a condition of consent.

Clause 29 of the EP&A Regulation 2021 requires the submission of a
design verification certificate from the building designer at lodgement
of the development application. This clause is not relevant to this
application.

Clauses 36 and 94 of the EP&A Regulation 2021 allow Council to
request additional information. Additional information was requested
in relation to privacy and engineering issue.

Clause 61 of the EP&A Regulation 2021 requires the consent
authority to consider AS 2601 - 1991: The Demolition of Structures.
This matter has been addressed via a condition of consent.

Clauses 62 and/or 64 of the EP&A Regulation 2021 requires the
consent authority to consider the upgrading of a building (including
fire safety upgrade of development). This clause is not relevant to this
application.

Clause 69 of the EP&A Regulation 2021 requires the consent
authority to consider insurance requirements under the Home
Building Act 1989.  This matter has been addressed via a condition of
consent.

Clause 69 of the EP&A Regulation 2021 requires the consent
authority to consider the provisions of the Building Code of Australia
(BCA). This matter has been addressed via a condition of consent.
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Section 4.15 Matters for
Consideration

Comments

Section 4.15 (1) (b) – the likely
impacts of the development,
including environmental
impacts on the natural and
built environment and social
and economic impacts in the
locality

(i) Environmental Impact
The environmental impacts of the proposed development on the
natural and built environment are addressed under the Pittwater 21
Development Control Plan section in this report.

(ii) Social Impact
The proposed development will not have a detrimental social impact
in the locality considering the character of the proposal.

(iii) Economic Impact
The proposed development will not have a detrimental economic
impact on the locality considering the nature of the existing and
proposed land use.

Section 4.15 (1) (c) – the
suitability of the site for the
development

The site is considered suitable for the proposed development.

Section 4.15 (1) (d) – any
submissions made in
accordance with the EPA Act
or EPA Regs

See discussion on “Notification & Submissions Received” in this
report.

Section 4.15 (1) (e) – the
public interest

No matters have arisen in this assessment that would justify the
refusal of the application in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject application has been publicly exhibited from 06/02/2024 to 20/02/2024 in accordance with
the Environmental Planning and Assessment Act 1979, Environmental Planning and Assessment
Regulation 2021 and the Community Participation Plan.

As a result of the public exhibition process council is in receipt of 4 submission/s from:

Name: Address:
Mr Mark Andrew Mckie 76 Grandview Drive NEWPORT NSW 2106
Mr John Anthony Leonard
Mrs Vivienne Marie Leonard

80 Grandview Drive NEWPORT NSW 2106

Sara Turner 52 Grandview Drive NEWPORT NSW 2106
John Leonard 80 Grandview Drive NEWPORT NSW 2106



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.3 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

138 

  

The following issues were raised in the submissions:

Inconsistencies on Plans 
Extension of deck 
Geotechnical Hazards
Building Envelope
Views 
Desired future character of the Locality
Bulk 
Solar Access
Stormwater 
Privacy 
Retention of trees 

The above issues are addressed as follows:

Inconsistencies on Plans 

The submissions raised concerns that the plans did not accurately depict the existing site
conditions including encroachments onto 76 Grandview Drive. 

Comment: 

The amended plans have accurately shown the existing encroachments and the proposal
includes the provision of a new roof which will be contained within the site boundaries. 

Extension of deck 

The submissions raised concerns that the proposed extension of the Level 1 deck would take
the structure to a nil setback.

Comment: 

The amended plans have removed the deck extension from the proposal.

Geotechnical Hazards

The submissions raised concerns that the proposal on a steeply sloping site presented a
number of geotechnical hazards.  

Comment: 

The proposal was referred to Council's Engineering Department who are supportive of the
proposal, subject to conditions. The proposal includes a Geotechnical report by AscentGeo
Geotechnical Consultants, Ref: AG23791, Dated 13th Dec 2023 with form 1 and 1A provided.
Conditions of consent require the recommendations within the Geotechnical Report to be
adhered to and additional Geotechnical requirements have been imposed by Council. Subject
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to conditions, the proposal has demonstrated compliance with Council's Geotechnical
requirements. 

Building Envelope

The submissions raised concerns that the proposed carport and studio breaches the allowable
building envelope. 

Comment: 

A merit assessment against the Building Envelope control is found at Section D10.11 below.
The proposed variation to the Building Envelope control is relativity minor when taking into
account the steeply sloping side, the perceived impacts and the existing character of the area. 

Views

The submissions raised concerns surrounding views from number 76 Grandview Drive towards
the subject site. 

Comment: 

The views in question are from number 76 Grandview Drive facing north towards the subject
site over the side boundary. Whilst it is noted that the outlook across the side boundary will be
changed, it is not considered to be a significant view. The existing views towards the east
(water views) will not be impacted by the proposal. No further consideration of view loss was
undertaken in this assessment report. 

Desired future character of the Locality

The submissions raised concerns that the proposal would result in a four storey development
that would not be consistent with the desired future character of the area. Concern was raised
that the proposed studio could be used as a short term rental and function as a secondary
dwelling. 

Comment: 

The proposal includes a carport and studio in a different location to the existing dwelling house.
The architectural plans submitted with the proposal demonstrate that no section of the proposal
will present as a three storey structure. The originally proposed elevated deck has been
reduced to a 1.2m walkway and conditions have been imposed to ensure the studio in not
approved as a secondary dwelling. 

Bulk

The submissions raised concerns that the carport and studio underneath will present significant
bulk from the street and as viewed from neighbouring properties. 

Comment: 

Due to the steep topography of the site, the majority of the proposed works will not be visible
from the street. There are numerous examples of carports within the front setback along
Grandview drive, and the established character of the area includes parking structures in the
front set back. The proposed carport is open and relatively lightweight in structure, and the
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studio underneath is nested into the site beneath the carport footprint. The studio has been
reduced in size from what was originally proposed by deleting the entertaining deck, and the
bulk will not be significant when considering neighbouring development and the established
building patterns in the area. 

Solar Access

The submissions raised concerns that the proposal would result in overshadowing to adjoining
neighbours. 

Comment: 

Shadow diagrams were submitted with the proposal that demonstrate a compliant level of solar
access to adjoining residences. 

Stormwater 

The submissions raised concerns that stormwater runoff during construction may impact low
lying properties. 

Comment: 

The proposed development is supported by a Geotechnical Report and Stormwater Plans that
demonstrate waste water, stormwater and drainage are suitably managed on site. Suitable
conditions have been recommended to ensure the proposed stormwater disposal is compliant
with Council's Water Management for Development Policy.

Privacy

The submissions raised concerns that the originally proposed elevated deck, staircase and
windows associated with the studio would have privacy impacts. 

Comment: 

A merit assessment against the Privacy control is found at Section C1.5 Visual Privacy
below. It is considered that suitable privacy measures have been demonstrated in the
amended design of the proposal, and in conjunction with the privacy measures, spatial
separation and vegetation at the site, the proposal will adequately mitigate any visual privacy
impacts. 

Retention of trees 

The submissions raised concerns that a number of trees are located between the site and the
northern neighbour and wanted confirmation of their retention. 

Comment: 

The proposal was referred to Council's Landscaping Department who are supportive of the
proposal, subject to imposed conditions for tree protection measures and for tree replacement
planting. Apart from the trees annotated on the architectural plans for removal, no other trees
along the side boundary are approved to be removed. 
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REFERRALS

Internal Referral Body Comments
Landscape Officer Supported with conditions

The application is to construct a carport with studio underneath, new
access stairs, and minor additions to the existing dwelling.

The proposal if approved requires the removal of one existing
prescribed tree, identified as tree 4 Cheese Tree. Other existing
native trees are preserved and not impacted by the proposed
development works. It is noted that a further four exempt species
trees will be removed under the exempt provisions of Pittwater DCP
and these can be managed or removed without Council consent.

Landscape Referral raise no concerns subject to imposed conditions
for tree protection measures and for tree replacement planting.

NECC (Bushland and
Biodiversity)

Supported with conditions

The comments in this referral relate to the following applicable
controls and provisions:

Pittwater LEP - Clause 7.6 Biodiversity Protection
Pittwater DCP - Clause B4.7 Pittwater Spotted Gum Forest
Endangered Ecological Community

The proposal has been submitted with an arborist report that has
assessed the condition of a total of 9 trees and recommended the
removal of a total of 5 trees (Trees 3, 4, 6, 8 and 9). No objections
are raised in relation to the removal of trees 3, 6, 8 and 8 as these
are exempt species. Tree 4 is a prescribed tree and its removal will
be conditioned subject to like for like replacement.

The proposed landscape plan is found to be consistent with PDCP
B4.7

No other objections are raised, the development is designed, sited
and will be managed to avoid any significant adverse environmental
impact.

NECC (Development
Engineering)

Supported with conditions

15/05/2024:
Amended plans are provided.
Development Engineering have no objections to approval subject to
conditions as recommended. 

08/04/2024:
Development application is for construction of a carport with studio
underneath, new access stairs, and minor additions to the existing
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Internal Referral Body Comments
dwelling.
Access
No carparking is currently available on the site and vehicles are
currently utilising the road reserve for parking.
New driveway over existing timber wall is proposed, which is not
supported, as this wall is supporting the road embankment. Proposed
driveway to be designed as an independent structure, imposing no
load on this existing  timber wall.
Applicant to provide engineering plans of proposed driveway showing

longitudinal sections of driveway showing site boundary,
existing levels, proposed levels & gradients
Vehicle crossing to be designed as per Council's standard
vehicle crossing profile.
Vehicle crossing to be at least 1m away from the existing
power pole.
Plans to show that proposed driveway is at sufficient offset
from existing street tree.
Details of new supporting structures underneath proposed
driveway.
Survey plan shows private metal shed within public road
reserve near the existing stairs, this shed to be removed as
private use of public land is not permitted.

Stormwater
Site falls to rear and an OSD (on-site stormwater detention system)
with level spreader is proposed.
Volume of OSD seems to be short, Hydraulic Engineer to deign level
spreader as per Appendix 4 of Council's Water Management for
Development policy.
A concurrence from Geotech Engineer regarding location of
proposed level spreader with discharge rate is also required.
Geotech
Site is identified as Geotechnical hazard H1 & H2 on the
Geotechnical Hazard Map.
Geotechnical report by AscentGeo Geotechnical Consultants, Ref:
AG23791, Dated 13th Dec 2023 with form 1 and 1A is provided.
For Planner:
Landscape plan( Internal Ref: TRIM 2024/ 027168) is for a different
property in Belrose: 90 Ashworth Ave, Belrose

External Referral Body Comments
Ausgrid - SEPP (Transport
and Infrastructure) 2021,
s2.48

The proposal was referred to Ausgrid who provided a response
stating that the proposal is acceptable subject to compliance with the
relevant Ausgrid Network Standards and SafeWork NSW Codes of
Practice. These recommendations will be included as a condition of
consent.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs and LEPs), Development Controls Plans and Council
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Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs and LEPs),
Development Controls Plans and Council Policies have been considered in the assessment, many
provisions contained within the document are not relevant or are enacting, definitions and operational
provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

SEPP (Sustainable Buildings) 2022

A BASIX certificate has been submitted with the application (see Certificate No. A1732059 dated 10
January 2024). 
 
A condition has been included in the recommendation of this report requiring compliance with the
commitments indicated in the BASIX Certificate.

SEPP (Transport and Infrastructure) 2021

Ausgrid

Section 2.48 of Chapter 2 requires the Consent Authority to consider any development application (or
an application for modification of consent) for any development carried out: 

within or immediately adjacent to an easement for electricity purposes (whether or not the
electricity infrastructure exists).
immediately adjacent to an electricity substation.
within 5.0m of an overhead power line.
includes installation of a swimming pool any part of which is: within 30m of a structure
supporting an overhead electricity transmission line and/or within 5.0m of an overhead
electricity power line.

Comment:

The proposal was referred to Ausgrid who raised no objections, subject to conditions which have been
included in the recommendation of this report.

SEPP (Resilience and Hazards) 2021

Chapter 4 – Remediation of Land

Sub-section 4.6 (1)(a) of Chapter 4 requires the Consent Authority to consider whether land is
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contaminated. Council records indicate that the subject site has been used for residential purposes for
a significant period of time with no prior land uses. In this regard it is considered that the site poses no
risk of contamination and therefore, no further consideration is required under sub-section 4.6 (1)(b)
and (c) of this Chapter and the land is considered to be suitable for the residential land use.

Pittwater Local Environmental Plan 2014

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? Yes
zone objectives of the LEP? Yes

Principal Development Standards
 Standard Requirement Proposed % Variation Complies
Height of Buildings: 8.5m 11.1m 30% No (see comments) 

Compliance Assessment
Clause Compliance with

Requirements
4.3 Height of buildings No
4.6 Exceptions to development standards Yes
5.10 Heritage conservation Yes
5.21 Flood planning Yes
7.1 Acid sulfate soils Yes
7.2 Earthworks Yes
7.6 Biodiversity protection Yes
7.7 Geotechnical hazards Yes
7.10 Essential services Yes

Detailed Assessment

Zone C4 Environmental Living

The subject site is located in Zone C4 Environmental Living of Pittwater Local Environmental Plan
2014.

The proposal has been assessed against the objectives of zone as detailed below:

To provide for low-impact residential development in areas with special ecological,
scientific or aesthetic values.
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Comment:
The proposal will continue to provide for low-impact residential development in areas with
special ecological, scientific, or aesthetic values.

To ensure that residential development does not have an adverse effect on those
values.

Comment:
The residential development will not have any adverse effects on the special ecological,
scientific or aesthetic values.

To provide for residential development of a low density and scale integrated with the
landform and landscape.

Comment:
The proposal will continue to provide a low density and scale development that will integrate
with the landform, and landscape.

To encourage development that retains and enhances riparian and foreshore vegetation
and wildlife corridors.

Comment:
The development will not impact upon any riparian, foreshore vegetation, or wildlife corridors.

4.6 Exceptions to development standards

The application seeks consent to vary a development standard as follows:
 
Development standard: Clause 4.3 Height of buildings
Requirement: 8.5m
Proposed: 11.1m
Percentage of variation: 30%

The proposed variation sought is detailed in Figure 1. It is important to note, that the main variation
sought is resultant of the existing roof form at the site and the breach is due to the roof being
replaced. 
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Figure 1. Extract of Section 1 (red highlighting height of buildings variation)

With reference to Section 35B of the Environmental Planning and Assessment Regulation 2021, the
development application is accompanied by a document that sets out the grounds on which the
Applicant seeks to demonstrate the matters set out in Clause 4.6(3)(a) and (b) of the PLEP 2014 (the
'Clause 4.6 Request').

Subclause (1) of this clause provides that:

(1) The objectives of this clause are as follows:
(a) to provide an appropriate degree of flexibility in applying certain development standards to
particular development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

Comment:

The objectives of this clause have been considered pursuant to Section 4.15(a)(i) of the Environmental
Planning and Assessment Act 1979.

Subclause (2) of this clause provides that:

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.
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Comment:

Clause 4.3 Height of buildings is not expressly excluded from the operation of this clause.

Subclause (3) of this clause provides that:

(3) Development consent must not be granted to development that contravenes a development
standard unless the consent authority is satisfied the applicant has demonstrated that—

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances
of the case, and

Comment:

Council is satisfied that the Applicant has demonstrated that compliance with Clause 4.3 Height of
buildings is unreasonable or unnecessary in the circumstances of this application for the following
reasons:

The variation sought is very minor and will have no discernable impacts. Strict compliance with the
control would result in poorer amenity results.

(b) there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the Applicant’s
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written
request under cl 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd
v Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning” is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA
Act, including the objects in s 1.3 of the EPA Act.’

The Clause 4.6 Request argues, in part:

Ground 1 - Steep topography
• The steep topography of the site is such that the existing dwelling at No. 78 Grandview Drive projects
to over 10m in height. This is despite its two storey presentation and is almost entirely due to the
precipitous fall of land under this part of the footprint. All points of breach are considered negligible
matters compared to the magnitude of the fall in the land underneath.

Ground 2 - Prior excavation of the site
• The height breach of the balustrade supporting the staircase is very minor in extent and occurs
entirely because of its location directly above the excavated levels of the dwelling below.

Ground 3 - Constraint of working with existing structure and tree canopy.
• The proposed roof extension to form a gable end is designed to work with the existing roof structure
which is largely to be retained. The physical constraints of constructing alterations to the dwelling on
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such a steep slope dictate that existing structures remain in place where possible and the pitched
gabled roof extension proposed allows this to occur.
• The location of the carport and access stair structure is a function of the setback of the existing
dwelling and the location of a number of significant and native trees on the site and in the road
reserve. These two considerations limit the carport and access stair location to that proposed, which in
turn requires the structures to be suspended over the very sharp fall in the land and creation of the
height variation.

Ground 4 - Minor breaches meet tests under Clause 4.3(2)(D) of PLEP 2014
• The new carport roof and balustrade to the access stair is also situated over a sharp fall in the land
and the height exceeding is again a result of this constrained topography. Notwithstanding this, the
exceedance of the carport and access stair balustrade is minor in magnitude and area, and this part of
the height exceedance by itself readily achieves the criteria needed to comply with Clause 4.3(2)(D),
which permits minor variations up to 10m in certain circumstances and therefore would not need to be
justified under Clause 4.6.

Ground 5 - Need for carparking and pedestrian access on the site
• The site has a significant need to provide carparking given the context of Grandview Drive which has
no on street parking and is in part steep and with challenging sight lines for vehicles and pedestrians.
The current practice of parking on the road reserve is not appropriate and dangerous.

Assessment Officer's Comments:

The proposed carport and balustrade involve very minor breaches that would meet the exemption
tests under Clause 4.3(2)(D) of PLEP 2014.

The proposed roof replacement for the dwelling largely retains the existing roof structure and the
additional height breach is necessitated due to design constraints. The non-compliances would also
be a direct result of the existing built form and slope of the land.

The Applicant has demonstrated that there are sufficient environmental planning grounds to justify the
contravention of Clause 4.3 Height of buildings for the following reasons:

The proposed development is an orderly and economic use and development of the land, and that the
structure is of a good design that will reasonably protect and improve the amenity of the surrounding
built environment, thereby satisfying objects 1.3(c) and (g) of the EPA Act. 

Public Interest:

Matters relevant to public interest in respect of the development are considered in the relevant
sections of this report as per Section 4.15(1)(e) of the EPA Act.

Conclusion:

Council is satisfied as to the matters set out in Clause 4.6 of the PLEP 2014. 

It is considered on balance, that having regard to the particular circumstances of the minor Height of
Building non compliance due to existing site constraints and topography, the proposed departure from
the development standard is acceptable and it is reasonable that flexibility to the standard be applied.

7.7 Geotechnical hazards
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Under Clause 7.7 Geotechnical Hazards, before determining a development application for
development on land to which this clause applies, the consent authority must consider the following
matters to decide whether or not the development takes into account all geotechnical risks:

(a) site layout, including access,
(b) the development’s design and construction methods,
(c) the amount of cut and fill that will be required for the development,
(d) waste water management, stormwater and drainage across the land,
(e) the geotechnical constraints of the site, 
(f) any appropriate measures proposed to avoid, minimise or mitigate the impacts of the development.

Comment:
The proposed development is supported by a Geotechnical Report, Architectural Plans, and
Stormwater Plans that demonstrate all geotechnical risks have been taken into account. 
 
Development consent must not be granted to development on land to which this clause applies unless:
(a) the consent authority is satisfied that the development will appropriately manage waste water,
stormwater and drainage across the land so as not to affect the rate, volume and quality of water
leaving the land, and

Comment:
The proposed development is supported by a Geotechnical Report, and Stormwater Plans that
demonstrate waste water, stormwater and drainage are suitably managed on site. Suitable conditions
have been recommended to ensure the proposed stormwater disposal is compliant with Council's
Water Management for Development Policy.

(b) the consent authority is satisfied that:
(i) the development is designed, sited, and will be managed to avoid any geotechnical risk and
significant adverse impact on the development and the land surrounding the development, or
(ii) if that risk or impact cannot be reasonably avoided - the development is designed, sited and will be
managed to minimise that risk or impact, or
(iii) if that risk or impact cannot be minimised - the development will be managed to mitigate that risk or
impact.

Comment:
Council can be satisfied that the proposed development has been designed, sited, and will be
managed to avoid any geotechnical risk and significant adverse impact on the development and the
land surrounding the development.

Pittwater 21 Development Control Plan

Built Form Controls
 Built Form Control Requirement Proposed % Variation* Complies
 Front building line 6.5m 0m 100% No (see comments)
 Rear building line 6.5m 25m N/A Yes
 Side building line 2.5m (South) 1.5m 40% No (see comments)

1m (North) 0.1m (staircase)  90% No (see comments)
 Building envelope 3.5m (South) Outside envelope N/A No (see comments)

3.5m (North) Outside envelope N/A No (see comments)



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.3 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

150 

  

 Landscaped area 60% 63% N/A Yes

Compliance Assessment
Clause Compliance

with
Requirements

Consistency
Aims/Objectives

A1.7 Considerations before consent is granted Yes Yes
A4.10 Newport Locality Yes Yes
B1.3 Heritage Conservation - General Yes Yes
B1.4 Aboriginal Heritage Significance Yes Yes
B3.1 Landslip Hazard Yes Yes
B4.7 Pittwater Spotted Gum Forest - Endangered Ecological
Community

Yes Yes

B5.15 Stormwater Yes Yes
B6.1 Access driveways and Works on the Public Road Reserve Yes Yes
B6.2 Internal Driveways Yes Yes
B6.3 Off-Street Vehicle Parking Requirements Yes Yes
B6.7 Transport and Traffic Management Yes Yes
B8.1 Construction and Demolition - Excavation and Landfill Yes Yes
B8.3 Construction and Demolition - Waste Minimisation Yes Yes
B8.5 Construction and Demolition - Works in the Public Domain Yes Yes
C1.2 Safety and Security Yes Yes
C1.3 View Sharing Yes Yes
C1.4 Solar Access Yes Yes
C1.5 Visual Privacy
C1.6 Acoustic Privacy Yes Yes
C1.7 Private Open Space Yes Yes
C1.12 Waste and Recycling Facilities Yes Yes
C1.23 Eaves Yes Yes
C1.24 Public Road Reserve - Landscaping and Infrastructure Yes Yes
D10.1 Character as viewed from a public place Yes Yes
D10.4 Building colours and materials Yes Yes
D10.7 Front building line (excluding Newport Commercial Centre) No Yes
D10.8 Side and rear building line (excluding Newport Commercial
Centre)
D10.11 Building envelope (excluding Newport Commercial
Centre)

Yes Yes

D10.13 Landscaped Area - Environmentally Sensitive Land Yes Yes
D10.16 Construction, Retaining walls, terracing and undercroft
areas

Yes Yes

D10.18 Scenic Protection Category One Areas Yes Yes
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Detailed Assessment

C1.5 Visual Privacy

Detailed Description of Non-compliance

Concern was raised from No.76 and 80 Grandview Drive (located to the south and north) in relation to
the proposed carport/studio and visual privacy.

The submissions expressed concern in relation to the originally proposed elevated deck area attached
to the studio entrance, proposed stairway and overlooking impacts.

The applicant submitted amended plans during the assessment of the application, that reduced the
size of of the elevated studio deck to a 1.2m access walkway. Additionally, the proposed glass
balustrades (in front of studio) were changed to solid materials, frosted glass is now proposed to the
full length windows closest to the neighbours (north and south edge) and privacy screens are to be
erected. 

Under Clause C1.5 Visual Privacy of Pittwater 21 Development Control Plan, the controls stipulate the
following:

Private open space areas including swimming pools and living rooms of proposed and any existing
adjoining dwellings are to be protected from direct overlooking within 9 metres by building layout,
landscaping, screening devices or greater spatial separation

Elevated decks and pools, verandahs and balconies should incorporate privacy screens where
necessary and should be located at the front or rear of the building.

Direct views from an upper level dwelling shall be designed to prevent overlooking of more than 50%
of the private open space of a lower level dwelling directly below.

Merit consideration

Habitable rooms and outdoor living areas of dwellings optimise visual privacy through good
design. (S)

Comment:
The potential privacy impacts to the northern neighbour have been mitigated by providing full
height frosted glass to the fixed panel of the northern window of the studio. In addition a fixed
1.8m privacy screen is located at the top of the access staircase to the studio which will
prevent overlooking from 80 Grandview Drive. The proposed staircase is not considered to be
a highly trafficable area, and is located in a similar position to the existing stairway along the
northern elevation. 

The potential privacy impacts to the southern neighbour have been mitigated by providing full
height frosted glass to the fixed panel of the southern window of the studio. In addition a fixed
1.8m privacy screen is located at the south eastern corner of the studio walkway which will
reduce overlooking from 80 Grandview Drive. There is ample spatial separation from the
windows at 76 Grandview Drive to the studio walkway and windows, with a minimum of 9m
separating the dwelling and studio. 
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Both 76 and 80 Grandview drive will not have any additional privacy impacts in relation to their
principle private open space areas and the privacy concerns related to side views. It is
considered that suitable privacy measures have been demonstrated in the design of the
proposal, and in conjunction with the privacy measures, spatial separation and vegetation at
the site, the proposal will optimise visual privacy. 

A sense of territory and safety is provided for residents. (S)

Comment:
It is assumed the sense of territory and safety will be provided for residents.

Having regard to the above assessment, it is considered that the proposed development
is consistent with the relevant objectives of P21DCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance. 

D10.7 Front building line (excluding Newport Commercial Centre)

Description of Non-compliance

The proposed carport (with studio underneath) presents a nil setback to the front building line,
presenting a variation of 100% to the required 6.5m control.

Under Clause D10.7 Front building line of Pittwater 21 Development Control Plan, the following
variations are permitted:

Where carparking is to be provided on steeply sloping sites, reduced or nil setbacks for carparking
structures and spaces may be considered, however all other structures on the site must satisfy or
exceed the minimum building line applicable.

It is considered that the site is steeply sloping, and as such reduced setbacks for carparking structures
are acceptable. It is noted that the existing front of the dwelling house is more than compliant with the
front building line control.

Merit Consideration

With regard to the consideration of a variation, the proposed development is considered against the
underlying outcomes of the control as follows:

Achieve the desired future character of the Locality. (S)

Comment:
The proposal is consistent with the desired future character of the Newport Locality.

Equitable preservation of views and vistas to and/or from public/private places. (S)

Comment:
The proposed development will not impact upon any significant views and vistas to and/or from
public/private places.
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The amenity of residential development adjoining a main road is maintained. (S)

Comment:
The proposal is not adjoining a main road. Therefore, this outcome is not relevant. 

Vegetation is retained and enhanced to visually reduce the built form. (En)

Comment:
The proposed carport requires the removal of of some existing vegetation in the the front
setback area. It Council's Landscaping Officer has reviewed the application and has imposed
conditions requiring replacement tree planting. Subject to conditions, it is considered the
proposal will not present any unreasonable built form.

Vehicle manoeuvring in a forward direction is facilitated. (S)

Comment:
Council's Development Engineer has reviewed the proposal, and is supportable subject to
recommended conditions.

To enhance the existing streetscapes and promote a scale and density that is in keeping with
the height of the natural environment.

Comment:
The proposal will not detract from the existing streetscape, and will provide a scale and density
that is keeping with the height of the natural environment.

To encourage attractive street frontages and improve pedestrian amenity.

Comment:
The proposal will present an attractive street frontage that is consistent with numerous other
carports in the street.

To ensure new development responds to, reinforces and sensitively relates to the spatial
characteristics of the existing urban environment.

Comment:
The proposal appropriately responds to the sensitive relationship to the existing urban
environment that includes the steeply sloping topography of the site.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of P21DCP and the objectives specified in s1.3 of the Environmental
Planning and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is
supported, in this particular circumstance.

D10.8 Side and rear building line (excluding Newport Commercial Centre)

Description of Non-compliance

Under Clause D10.8 of P21DCP, the minimum side building line is 2.5m to at least one side, and 1.0m
for the other side.
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For the purpose of this assessment, the 2.5m side building line has been applied to the southern side
boundary, and the 1m side building line has been applied to the northern side boundary.

Along the northern side boundary, the proposal exhibits the following setbacks:

0.1m to the proposed staircase, representing a 90% variation to the 1m control. 
0.1m to the proposed concrete landing, representing a 90% variation to the 1m control. 

Along the southern side boundary, the proposal exhibits the following setbacks:

1.5m to the proposed dining room 

Notably, the proposed dining room involves enclosing the existing roofed deck.

Furthermore, this Clause prescribes a 6.5m rear building line. The proposal exhibits a compliant rear
setback. 

Merit Consideration

With regard to the consideration of a variation, the proposed development is considered against the
underlying outcomes of the control as follows:

To achieve the desired future character of the Locality. (S)

Comment:
The proposal is consistent with the desired future character of the Newport Locality.

The bulk and scale of the built form is minimised. (En, S)

Comment:
The bulk and scale of the proposal has been designed to mitigate impacts. The carport
structure is open and modest in height and scale. The studio underneath utilises the structure
of the carport and the steep topography of the site, so as to be nestled beneath it. The side
setback breaches discussed above will not contribute to additional bulk. 

Equitable preservation of views and vistas to and/or from public/private places. (S)

Comment:
The proposed development will not impact upon any significant views and vistas to and/or from
public/private places.

To encourage view sharing through complimentary siting of buildings, responsive design and
well-positioned landscaping.

Comment:
As above, the proposal will not impact on any significant views and is considered to allow for
view sharing.
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To ensure a reasonable level of privacy, amenity and solar access is provided within the
development site and maintained to residential properties. (En, S)

Comment:
The proposal will ensure an appropriate level of privacy, amenity, and solar access is provided
within the development site, and maintained surrounding to residential properties. The proposal
includes privacy screening along the northern and southern edges of the studio walkway. 

Substantial landscaping, a mature tree canopy and an attractive streetscape. (En, S)

Comment:
The proposal has been reviewed and supported, subject to conditions, by Council's Landscape
Officer. The proposal is compliant with the landscaped area required by P21DCP Clause
D10.13 Landscaped Area - Environmentally Sensitive Land. Whilst tree removal is involved
with the proposal, it is not exacerbated by the side setback variations, and conditions have
been imposed to ensure replacement planting occurs at the site. 

Flexibility in the siting of buildings and access. (En, S)

Comment:
Flexibility is provided in this circumstance as the development will not result in unacceptable
streetscape or amenity impacts, nor will the development have an adverse impact on the
natural environment.

Vegetation is retained and enhanced to visually reduce the built form. (En)

Comment:
The proposal includes retained and enhanced vegetation that will visually reduce the built form.
Conditions have been recommended in relation to replacement planting and tree protection
measures. 

To ensure a landscaped buffer between commercial and residential zones is established. (En,
S)

Comment:
The site is not in or surrounded by commercial zones. Therefore, this outcome is not relevant.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of PLEP 2014 / P21DCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

D10.11 Building envelope (excluding Newport Commercial Centre)

Description of Non-compliance

Under Clause D10.11 Building envelope of Pittwater 21 DCP, buildings are to be sited within the
following envelope determined by planes projected at 45 degrees from a height of 3.5m above ground
level (existing) at the side boundaries to the maximum building height.
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The northern elevation of the proposal sits outside of the building envelope.

The extent of the envelope breach is shown is the Figure 2 below. 

 

 Figure 2. North Elevation (red shading highlighting numerical building envelope non-
compliance)
 
Under Clause D10.11 Building envelope the following variations can be made:

Where the building footprint has a slope is situated on a slope over 16.7 degrees (i.e.; 30%), variation
to this control will be considered on a merits basis.

Under the proposed footprint of the carport and studio, the slope is 37 degrees, meeting this criteria.

In this instance, the proposed variation has been assessed against the outcomes of the control. The
proposal demonstrates compliance with the outcomes, and as such the variation is supportable in this
circumstance.

Merit Consideration

With regard to the consideration of a variation, the proposed development is considered against the
underlying outcomes of the control as follows:
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To achieve the desired future character of the Locality. (S)

Comment:
The proposal is consistent with the desired future character of the Newport Locality.

To enhance the existing streetscapes and promote a building scale and density that is below
the height of the trees of the natural environment.

Comment:
The proposal is consistent with the height of the natural environment and is compatible with the
existing streetscape. The proposal is of a design, height and scale commensurate with
surrounding development, particularity surrounding parking structures.

To ensure new development responds to, reinforces and sensitively relates to spatial
characteristics of the existing natural environment.

Comment:
The proposal is considered to be an adequate response to the spatial characteristics of the
existing natural environment.

The bulk and scale of the built form is minimised. (En, S)

Comment:
The bulk and scale of the proposal is acceptable, as it provides a new carport demonstrating
compliance with minimum off-street parking requirements. The bulk and scale of the carport is
minimised as the structure is open, and considered to be lightweight, presenting an acceptable
scale of development. The studio below utilises the proposed carport and steep topography of
the site to provide addition habitable space at the site and does not contribute to excessive
bulk. 

Equitable preservation of views and vistas to and/or from public/private places. (S)

Comment:
There are no significant views and vistas to and/or from public/private places that will be
obstructed as a result of the proposed development.

To ensure a reasonable level of privacy, amenity and solar access is provided within the
development site and maintained to residential properties. (En, S)

Comment:
To proposal retains and provides an acceptable level of privacy, amenity and solar access to
the subject site and adjoining sites.

Vegetation is retained and enhanced to visually reduce the built form. (En)

Comment:
The proposal retains a significant portion of the vegetation, and presents additional plantings to
visually reduce the built form. The proposal involves the removal of one prescribed tree.  It is
noted that a further four exempt species trees will be removed under the exempt provisions of
Pittwater DCP and these can be managed or removed without Council consent. The proposal
was referred to Council's Landscape Officer who raised no concerns subject to imposed
conditions for tree protection measures and for tree replacement planting.
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Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of PLEP 2014 / P21DCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly affect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.

POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2022

The proposal is subject to the application of Northern Beaches Section 7.12 Contributions Plan 2022.

A monetary contribution of $4,930 is required for the provision of new and augmented public
infrastructure. The contribution is calculated as 1% of the total development cost of $493,000.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2021;
All relevant and draft Environmental Planning Instruments;
Pittwater Local Environment Plan;
Pittwater Development Control Plan; and
Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental
Effects, all other documentation supporting the application and public submissions, and does not result
in any unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP
Consistent with the zone objectives of the LEP
Consistent with the aims of the LEP
Consistent with the objectives of the relevant EPIs
Consistent with the objects of the Environmental Planning and Assessment Act 1979
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Council is satisfied that the Applicant’s written request under Clause 4.6 of the Pittwater Local
Environmental Plan 2014 seeking to justify variation of the development standard contained within
Clause 4.3 Height of Buildings has adequately addressed and demonstrated that:

Compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case; and
There are sufficient environmental planning grounds to justify the variation.

PLANNING CONCLUSION

This proposal, for alterations and additions to a dwelling house has been referred to the Development
Determination Panel (DDP) due to a variation of more than 10% to Clause 4.3 Height of Buildings of
Pittwater Local Environment Plan 2014.

The proposed development was notified and concerns raised were predominately in relation to privacy
impacts, which have been addressed and resolved through a redesign to the proposed studio and
privacy measures including screens and glazed windows. 

The proposal seeks a variation to Clause 4.3 height of buildings of Pittwater Local Environmental Plan
2014, as a result of the proposed building height of the replacement roof on the main dwelling. The
Clause 4.6 is well founded and is supported.

Furthermore, the proposal includes variations to the built form controls under Pittwater 21 DCP;
including; front and side building line and building envelope. It is considered that variations are
acceptable, as the proposal meets the outcomes of the controls, and will not result in any
unacceptable amenity or environmental impacts.

Overall, the development is a high quality design that performs well against the relevant controls and
will not result in unreasonable impacts on adjoining or nearby properties, or the natural environment.

The proposal has therefore been recommended for approval.

REASON FOR DETERMINATION

It is considered that the proposed development satisfies the appropriate controls and that all
processes and assessments have been satisfactorily addressed.

RECOMMENDATION

That Northern Beaches Council, as the consent authority, vary the development standard contained
within Clause 4.3 Height of Buildings, pursuant to Clause 4.6 of the Pittwater Local Environmental
Plan 2014 because the Applicant’s written request has adequately addressed the merits required to be
demonstrated by subclause (3) of Clause 4.6.

Accordingly Council as the consent authority grant Development Consent to DA2024/0012 for
Alterations and additions to a dwelling house including carport and studio on land at Lot 62 DP 16029,
78 Grandview Drive, NEWPORT, subject to the conditions printed below:
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Terms and Reasons for Conditions

Under section 88(1)(c) of the EP&A Regulation, the consent authority must provide the terms of all
conditions and reasons for imposing the conditions other than the conditions prescribed under section
4.17(11) of the EP&A Act. The terms of the conditions and reasons are set out below.

GENERAL CONDITIONS

1. Approved Plans and Supporting Documentation
Development must be carried out in accordance with the following approved plans (stamped by
Council) and supporting documentation, except where the conditions of this consent expressly
require otherwise.

Approved Plans
Plan
Number

Revision
Number

Plan Title  Drawn By Date of Plan

A3 2308
01 A

REV A Site Plan  Peter Downes  17.04.2024

A3 2308
02 A

REV A Level 4  Peter Downes  17.04.2024 

A3 2308
03 A

REV A Level 3  Peter Downes  17.04.2024  

A3 2308
04 A

REV A  Level 2   Peter Downes 17.04.2024  

A3 2308
05 A

REV A   Level 1  Peter Downes  17.04.2024  

A3 2308
06 A 

REV A  South Elevation   Peter Downes  17.04.2024  

A3 2308
07 A

REV A North Elevation  Peter Downes  17.04.2024  

A3 2308
08 A 

REV A East Elevation   Peter Downes  17.04.2024  

A3 2308
09 A 

REV A  West Elevation,
Windows and Doors,
notes 

Peter Downes  17.04.2024  

A3 2308
10A 

REV A  Section 1  Peter Downes  17.04.2024  

A3 2308
11A 

REV A  Section 2  Peter Downes   17.04.2024   

A3 2308
14A  

REV A  Demolition Details   Peter Downes  17.04.2024 

Approved Reports and Documentation  
Document Title Version

Number
Prepared By Date of

Document
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Geotechnical Assessment (Ref: AG
23791)

1 AscentGeo  01.05.2024 

Modification Letter  -  AscentGeo  13.12.2023 
Arboricultural Impact Assessment  B  Joanne Willis  15.12.2023 
Waste Management Plan  - Applicant  10.01.2024 
Basix Certificate A1732059  -  Lin & Associates Pty

Ltd 
10.01.2024 

Stormwater Management Plan 1A  Taylor Consulting   22.04.2024 
Landscape Plan (48.24/115) - iScape  May 2024 

In the event of any inconsistency between the approved plans, reports and documentation, the
approved plans prevail.

In the event of any inconsistency between the approved plans and a condition of this consent,
the condition prevails.

Reason: To ensure all parties are aware of the approved plans and supporting documentation
that applies to the development.

2. Compliance with Other Department, Authority or Service Requirements
The development must be carried out in compliance with all recommendations and
requirements,  excluding general advice, within the following: 
 

Other Department, Authority
or Service

EDMS Reference Dated

Ausgrid Ausgrid Referral Response  05.02.2024

(NOTE: For a copy of the above referenced document/s, please see Application Tracking on
Council’s website www.northernbeaches.nsw.gov.au)

Reason: To ensure the work is carried out in accordance with the determination and the
statutory requirements of other departments, authorities or bodies.

3. Prescribed Conditions
(a) All building works must be carried out in accordance with the requirements of the

Building Code of Australia (BCA). 
(b) BASIX affected development must comply with the schedule of BASIX commitments

specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifier

for the work, and
  (ii) showing the name of the principal contractor (if any) for any building work and

a telephone number on which that person may be contacted outside working
hours, and

  (iii) stating that unauthorised entry to the work site is prohibited. 
Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
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completed. 
(d) Residential building work within the meaning of the Home Building Act 1989 must not

be carried out unless the Principal Certifier for the development to which the work
relates (not being the Council) has given the Council written notice of the following
information:
(i) in the case of work for which a principal contractor is required to be

appointed:
A. the name and licence number of the principal contractor, and

    B. the name of the insurer by which the work is insured under Part 6 of
that Act,

(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and

    B. if the owner-builder is required to hold an owner-builder permit under
that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is
in progress so that the information notified under becomes out of date, further work
must not be carried out unless the Principal Certifier  for the development to which the
work relates (not being the Council) has given the Council written notice of the
updated information. 

(e) Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benefit of the
development consent must, at the person's own expense:
(i) protect and support the adjoining premises from possible damage from the

excavation, and
  (ii) where necessary, underpin the adjoining premises to prevent any such

damage.
  (iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

  (iv) the owner of the adjoining allotment of land is not liable for any part of the
cost of work carried out for the purposes of this clause, whether carried out
on the allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative requirement.

4. No Approval for Secondary Dwelling
No approval is granted or implied under this Development Consent for the use of any part of
the dwelling house for the purpose of a secondary dwelling or separate occupancy. Built in
cooking facilities are not permitted to be installed, other than those shown in the designated
kitchen area. 

Reason: To ensure compliance with the terms of this consent.

5. General Requirements
(a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to: 
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7.00 am to 5.00 pm inclusive Monday to Friday,
8.00 am to 1.00 pm inclusive on Saturday,
No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:  
8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) Construction certificate plans are to be in accordance with all finished levels identified
on approved plans. Notes attached to plans indicating tolerances to levels are not
approved.

(c) Should any asbestos be uncovered on site, its demolition and removal must be
carried out in accordance with WorkCover requirements and the relevant Australian
Standards.

(d) At all times after the submission of the Notice of Commencement to Council, a copy of
the Development Consent and Construction Certificate is to remain onsite at all times
until the issue of an Occupation Certificate. The consent shall be available for perusal
of any Authorised Officer. 

(e) Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.  

(f) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons. 

(g) Prior to the release of the Construction Certificate, payment of the following is
required:
i) Long Service Levy - Payment should be made to Service NSW (online or in

person) or alternatively to Northern Beaches Council in person at a
Customer Service Centre. Payment is not required where the value of the
works is less than $250,000. The Long Service Levy is calculated on 0.25%
of the building and construction work. The levy rate and level in which it
applies is subject to legislative change. The applicable fee at the time of
payment of the Long Service Levy will apply. 

ii) Section 7.11 or Section 7.12 Contributions Plan – Payment must be made to
Northern Beaches Council. Where the subject land to which the development
is proposed is subject to either a Section 7.11 or 7.12 Contributions Plan, any
contribution to which the development is liable under the respective plan that
applies is to be paid to Council.  The outstanding contribution will be indexed
at time of payment in accordance with the relevant Contributions Plan.

iii) Housing and Productivity Contribution - Payment must be made on the NSW
Planning Portal for development to which this contribution applies. The
amount payable is subject to indexation at the time of payment.

(h) The applicant shall bear the cost of all works associated with the development that
occurs on Council’s property. 
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(i) No skip bins, building materials, demolition or excavation waste of any nature, and no
hoist, plant or machinery (crane, concrete pump or lift) shall be placed on Council’s
footpaths, roadways, parks or grass verges without Council Approval.

(j)  Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.

(k) No trees or native shrubs or understorey vegetation on public property (footpaths,
roads, reserves, etc.), on the land to be developed, or within adjoining properties,
shall be removed or damaged during excavation or construction unless specifically
approved in this consent including for the erection of any fences, hoardings or other
temporary works.

(l) Prior to the commencement of any development onsite for:
i)  Building/s that are to be erected

  ii)  Building/s that are situated in the immediate vicinity of a public place and is
dangerous to persons or property on or in the public place

  iii)  Building/s that are to be demolished
  iv) For any work/s that is to be carried out
  v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

(m) A “Road Opening Permit” must be obtained from Council, and all appropriate charges
paid, prior to commencement of any work on Council property. The owner/applicant
shall be responsible for all public utilities and services in the area of the work, shall
notify all relevant Authorities, and bear all costs associated with any repairs and/or
adjustments as those Authorities may deem necessary.

(n) The works must comply with the relevant Ausgrid Network Standards and SafeWork
NSW Codes of Practice.

(o)  Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.
(1)  Child resistant fencing is to be provided to any swimming pool or lockable

cover to any spa containing water and is to be consistent  with the following;

Relevant legislative requirements and relevant Australian Standards
(including but not limited) to:
(i)  Swimming Pools Act 1992 

  (ii) Swimming Pools Amendment Act 2009 
  (iii) Swimming Pools Regulation 2018
  (iv) Australian Standard AS1926 Swimming Pool Safety 
  (v)  Australian Standard AS1926.1 Part 1: Safety barriers for swimming

pools 
  (vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for

swimming pools. 
(2) A 'KEEP WATCH' pool safety and aquatic based emergency sign, issued by

Royal Life Saving is to be displayed in a prominent position within the
pool/spa area.  
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  (3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a
manner that does not cause pollution, erosion or run off, is separate from the
irrigation area for any wastewater system and is separate from any onsite
stormwater management system. 

  (4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

6. Policy Controls
Northern Beaches Section 7.12 Contributions Plan 2022

A monetary contribution of $4,930.00 is payable to Northern Beaches Council for the provision
of local infrastructure and services pursuant to section 7.12 of the Environmental Planning &
Assessment Act 1979 and the Northern Beaches Section 7.12 Contributions Plan (as
amended).

The monetary contribution is based on a development cost of $493,000.00.

The total amount payable will be adjusted at the time the payment is made, in accordance with
the provisions of the Northern Beaches Section 7.12 Contributions Plan (as amended).

Details demonstrating compliance, by way of written receipts issued by Council, are to be
submitted to the Certifier prior to issue of any Construction Certificate or, if relevant, the
Subdivision Certificate (whichever occurs first).

A copy of the Contributions Plan is available for inspection at 725 Pittwater Road, Dee Why or
on Council’s website at Northern Beaches Council - Development Contributions.

Reason: To provide for contributions in accordance with the Contribution Plan to fund the
provision of new or augmented local infrastructure and services.

7. Security Bond

A bond (determined from cost of works) of $2,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security are required to ensure the rectification of any
damage that may occur to the Council infrastructure contained within the road reserve
adjoining the site as a result of construction or the transportation of materials and equipment to
and from the development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of
payment) is payable for each kerb inspection as determined by Council (minimum (1) one
inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or
demolition work commencing, and details demonstrating payment are to be submitted to the
Certifier prior to the issue of the Construction Certificate.
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To process the inspection fee and bond payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

BUILDING WORK – BEFORE ISSUE OF A CONSTRUCTION CERTIFICATE

8. No Clearing of Vegetation
Unless otherwise exempt, no vegetation is to be cleared prior to issue of a Construction
Certificate.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to issue of
Construction Certificate.

Reason: To protect native vegetation.

9. On-Site Stormwater Detention Details
The Applicant is to provide a certification of drainage plans detailing the provision of on-site
stormwater detention in accordance with Northern Beaches Council’s Water Management for
Development Policy, and generally in accordance with the concept drainage plans prepared by
Taylor Consulting Civil & Structural Engineers, drawing number STORM-1/A, dated
22/04/2024.  Detailed drainage plans are to be prepared by a suitably qualified Civil Engineer,
who has membership to  Engineers Australia, National Engineers Register (NER) or
Professionals Australia (RPENG) and registered in the General Area of Practice for civil
engineering.

The drainage plans must address the following:
i. Level spreader to be designed as per Appendix 4 of Council's Water Management for
Development Policy.
ii. Detailed drainage plans, including engineering certification, are to be submitted to the
Certifier for approval prior to the issue of the Construction Certificate.

Reason:  To ensure appropriate provision for the disposal of stormwater and stormwater
management arising from the development.
 

10. Geotechnical Report Recommendations have been Incorporated into Designs and
Structural Plans

The recommendations of the risk assessment required to manage the hazards as identified in
the Geotechnical Report prepared by AscentGeo Geotechnical Consultants, Ref: AG23791,
Dated 13th Dec 2023 are to be incorporated into the construction plans.  Prior to issue of the
Construction Certificate, Form 2 of the Geotechnical Risk Management Policy for Pittwater
(Appendix 5 of P21 DCP) is to be completed and submitted to the Accredited Certifier. Details
demonstrating compliance are to be submitted to the Certifier prior to the issue of the
Construction Certificate.

Reason: To ensure geotechnical risk is mitigated appropriately.



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.3 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

167 

  

11. Boundary Identification Survey
A boundary identification survey, prepared by a Registered Surveyor, shall be provided in
respect of the subject site.

The plans submitted for the Construction Certificate are to accurately reflect the property
boundaries as shown on the boundary identification survey, with setbacks between the
property boundaries and the approved works consistent with those nominated on the Approved
Plans of this consent.

Details demonstrating compliance are to be submitted to the Certifier prior to the issue of any
Construction Certificate.

Reason: To ensure all approved works are constructed within the subject site and in a manner
anticipated by the development consent.

12. Installation and Maintenance of Sediment Control
Prior to any works commencing on site, including demolition, an erosion and sediment control
plan must be prepared by a suitably qualified person in accordance with the following
documents and provided to the Principal Certifier:

1. Council’s relevant development control plan, 
2. The guidelines set out in the NSW Department of Housing manual ‘Managing Urban

Stormwater: Soils and Construction Certificate’ (the Blue Book) (as amended from time
to time), and

3. The ‘Do it Right On-Site, Soil and Water Management for the Construction Industry'
(Southern Sydney Regional Organisation of Councils and the Natural Heritage Trust)
(as amended from time to time).

Techniques used for erosion and sediment control on site are to be adequately maintained and
monitored at all times, particularly after periods of rain, and shall remain in proper operation
until all development activities have been completed and the site is sufficiently stabilised with
vegetation.

Reason: To ensure no substance other than rainwater enters the stormwater system and
waterways.

13. Submission Roads Act Application for Civil Works in the Public Road
The Applicant is to submit an application for approval for infrastructure works on Council's
roadway. Engineering plans for the new development works within the road reserve and this
development consent are to be submitted to Council for approval under the provisions of
Sections 138 and 139 of the Roads Act 1993.

The application is to include Civil Engineering plans for the design of elevated driveway and
supporting retaining structure which are to be generally in accordance with the Council’s
specification for engineering works - AUS-SPEC #1. The plans shall be prepared by a qualified
Civil Engineer. The design must include the following information:

1) Engineering details for the vehicle crossing and retaining structure to be prepared by a
qualified practicing Structural Engineer with corporate membership of the Institute of Engineers
Australia (M.I.E)and has appropriate experience and competence in the related field.
2) Vehicle crossing to be 4 metres wide at the kerb and the driveway profile to be in
accordance with Northern Beaches Council’s standard vehicle crossing profile.



  ATTACHMENT 1 : ASSESSMENT REPORT - ITEM 3.3 - DEVELOPMENT DETERMINATION PANEL - 26 JUNE 2024 

168 

  

3) Structural Engineers design certificate for design of the driveway and supporting retaining
structure.

4) At a minimum, the drawings must show the works in plan view, longitudinal section, details
at a relevant scale including all existing levels, any existing services/ infrastructure to be
retained in the area of works.
5) Longitudinal section of driveway from street gutter invert to parking space within site with
existing and proposed levels, chainage and grades.
6) All driveways gradients and safe sight distances etc. shall be designed comply with AS
2890.1:2004 (Off-street Parking Standards).
7) Existing services plan to be provided and any adjustment to existing services are to be
approved by the relevant service authority with all costs associated borne by the applicant
8) Details of pedestrian stairs.
9) Incorporation of recommendations of the risk assessment required to manage the hazards
as identified in the Geotechnical Report by AscentGeo Geotechnical Consultants, Ref:
AG23791, Dated 13th Dec 2023.
10) Form 2 of the Geotechnical Risk Management Policy for Pittwater (Appendix 5 of P21
DCP) is to be completed and submitted.
11) Details of provisions of Physical controls as per Australian/New Zealand Standard AS/NZS
2890.1:2004 parking facilities - Off-street car parking, in particular Section 2.4.5. Safery barrier
to be installed at 
12) Driveway gradients within the private property are not to exceed a gradient of 1 in 4 (25%)
with a transition gradient of 1 in 10 (10%) for 1.5 metres prior to a level parking facility.
13) Reinstate all redundant laybacks and vehicular crossings to conventional kerb and gutter,
footpath.

The fee associated with the assessment and approval of the application is to be in accordance
with Council’s Fee and Charges.
An approval is to be submitted to the Certifying Authority prior to the issue of the Construction
Certificate.

Reason: To ensure engineering works are constructed in accordance with relevant standards
and Council’s specification

14. External Finishes to Roof
The external finish to the roof shall have a Solar Absorptance (SA) greater than 0.43 in
accordance with the requirements of the BASIX Certificate to minimise solar reflections to
neighbouring properties. Any roof with a reflective finish is not permitted.

Green roofs and areas where solar panels (PV) are installed are excluded from conforming to
the SA range.

Details demonstrating compliance are to be submitted to the Certifier prior to the issue of the
construction certificate.

Reason: To ensure that excessive glare or reflectivity nuisance does not occur as a result of
the development.

15. Sydney Water "Tap In"
The approved plans must be submitted to the Sydney Water Tap in service, prior to works
commencing, to determine whether the development will affect any Sydney Water assets
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and/or easements. The appropriately stamped plans must then be submitted to the Certifier
demonstrating the works are in compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
“Tap in” details - see http://www.sydneywater.com.au/tapin
Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).

Reason: To ensure compliance with the statutory requirements of Sydney Water.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

16. Tree Removal Within the Property
This consent approves the removal of existing prescribed trees on the subject site as identified
in the Arboricultural Impact Assessment, approved Plans, or as listed below:
a) tree 4 - Cheese Tree,
b) a qualified AQF level 5 Arborist shall identify these trees on site and tag or mark prior to
removal.

Reason: To enable authorised development works.

17. Pre-Construction Dilapidation Report
Dilapidation reports, including photographic surveys, of the following adjoining properties must
be provided to the Principal Certifier prior to any works commencing on the site (including
demolition or excavation). The reports must detail the physical condition of those properties
listed below, both internally and externally, including walls, ceilings, roof, structural members
and other similar items.

Properties:
76 Grandview Drive Newport
80 Grandview Drive Newport

The dilapidation report is to be prepared by a suitably qualified person. A copy of the report
must be provided to Council, the Principal Certifier and the owners of the affected properties
prior to any works commencing.

In the event that access for undertaking the dilapidation report is denied by an adjoining owner,
the applicant must demonstrate, in writing that all reasonable steps have been taken to obtain
access. The Principal Certifier must be satisfied that the requirements of this condition have
been met prior to commencement of any works. If access is denied, then no dilapidation report
is required.

Note: This documentation is for record keeping purposes and may be used by an applicant or
affected property owner to assist in any action required to resolve any civil dispute over
damage rising from the works.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
commencement of any works on site.

Reason: To maintain proper records in relation to the proposed development.
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DURING BUILDING WORK

18. Protection of Existing Street Trees
All existing street trees in the vicinity of the works shall be retained during all construction
stages, and the street tree(s) fronting the development site shall be protected by tree protection
fencing in accordance with Section 4 of AS4970-2009 Protection of trees on development sites.
As a minimum the tree protection fencing for street trees fronting the development site in
accordance with Australian Standard 4687-2007 Temporary Fencing and Hoardings, unless
otherwise directed by an Arborist with minimum AQF Level 5 in arboriculture. All fencing shall
be located to allow for unrestricted and safe pedestrian access upon the road verge.

All street trees within the road verge are protected under Northern Beaches Council
development control plans, except where Council’s written consent for removal has been
obtained. The felling, lopping, topping, ringbarking, or removal of any trees is prohibited. No
excavated material, building material storage, site facilities, nor landscape materials are to be
placed within the canopy dripline of street trees.

Reason: Street tree protection.

19. Tree and Vegetation Protection
a) Existing trees and vegetation shall be retained and protected, including:
i) all trees within the site not approved for removal, including trees and vegetation nominated
for retention on the approved Plans,
ii) all trees and vegetation located on adjoining properties,
iii) all trees and vegetation within the road reserve.

b) Tree protection shall be undertaken as follows:
i) tree protection shall be in accordance with AS4970-2009 Protection of trees on development
sites, and any recommendations of an approved Arboricultural Impact Assessment,
ii) existing ground levels shall be maintained within the tree protection zone of trees to be
retained, unless authorised by an Arborist/Project Arborist with minimum AQF Level 5 in
arboriculture,
iii) removal of existing tree roots at or >25mm (Ø) diameter is not permitted without
consultation with an Arborist/Project Arborist with minimum AQF Level 5 in arboriculture,
iv) no excavated material, building material storage, site facilities, nor landscape materials are
to be placed within the canopy dripline of trees and other vegetation required to be retained,
v) structures are to bridge tree roots at or >25mm (Ø) diameter unless directed by an
Arborist/Project Arborist with minimum AQF Level 5 in arboriculture on site,
vi) excavation for stormwater lines and all other utility services is not permitted within the tree
protection zone, without consultation with an Arborist/Project Arborist with minimum AQF Level
5 in arboriculture including advice on root protection measures,
vii) should either or all of v) or vi) occur during site establishment and construction works, an
Arborist/Project Arborist with minimum AQF Level 5 in arboriculture shall provide
recommendations for tree protection measures. Details including photographic evidence of
works undertaken shall be submitted by the Arborist/Project Arborist to the Principal Certifier,
viii) any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree or any other tree to be retained during the construction works is to be
undertaken using the protection measures specified in sections 4.5.3 and 4.5.6 of AS4970-
2009 Protection of trees on development sites,
ix) the activities listed in section 4.2 of AS4970-2009 Protection of trees on development sites,
shall not occur within the tree protection zone of any tree on the lot or any tree on an adjoining
site,
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x) tree pruning from within the site to enable approved works shall not exceed 10% of any tree
canopy, and shall be in accordance with AS4373-2007 Pruning of amenity trees,
xi)  the tree protection measures specified in this clause must: i) be in place before work
commences on the site, and ii) be maintained in good condition during the construction period,
and iii) remain in place for the duration of the construction works.

The Principal Certifier must ensure that:
c) The arboricultural works listed in a) and b) are undertaken as complaint to AS4970-2009
Protection of trees on development sites, and any recommendations of an approved
Arboricultural Impact Assessment and/or Project Arborist as applicable.

Reason: Tree and vegetation protection.

20. Wildlife Protection
If construction activity associated with this development results in injury or displacement of a
native mammal, bird, reptile or amphibian, a licensed wildlife rescue and rehabilitation
organisation must be contacted for advice.

Reason: To protect native wildlife.

21. Protection of Habitat Features
All natural landscape features, including any rock outcrops, native vegetation and/or
watercourses, are to remain undisturbed during the construction works, except where affected
by necessary works detailed on approved plans. 

Reason: To protect wildlife habitat.

22. Road Reserve
The applicant shall ensure the public footways and roadways adjacent to the site are
maintained in a safe condition at all times during the course of the work.

Reason: Public safety.

23. Demolition Works - Asbestos
Demolition works must be carried out in compliance with WorkCover Short Guide to Working
with Asbestos Cement and Australian Standard AS 2601 2001 The Demolition of Structures. 

The site must be provided with a sign containing the words DANGER ASBESTOS REMOVAL
IN PROGRESS measuring not less than 400 mm x 300 mm and be erected in a prominent
visible position on the site. The sign is to be erected prior to demolition work commencing and
is to remain in place until such time as all asbestos cement has been removed from the site
and disposed to a lawful waste disposal facility.

All asbestos laden waste, including flat, corrugated or profiled asbestos cement sheets must be
disposed of at a lawful waste disposal facility. Upon completion of tipping operations the
applicant must lodge to the Principal Certifier, all receipts issued by the receiving tip as
evidence of proper disposal.

Adjoining property owners are to be given at least seven (7) days’ notice in writing of the
intention to disturb and remove asbestos from the development site.

Reason: To ensure the long term health of workers on site and occupants of the building is not
put at risk unnecessarily.
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24. Survey Certificate
A survey certificate prepared by a Registered Surveyor at the following stages of construction: 

(a) Commencement of perimeter walls columns and or other structural elements to ensure the
wall or structure, to boundary setbacks are in accordance with the approved details. 

(b) At ground level to ensure the finished floor levels are in accordance with the approved
levels, prior to concrete slab being poured/flooring being laid. 

(c) At completion of the roof frame confirming the finished roof/ridge height is in accordance
with levels indicated on the approved plans.

Details demonstrating compliance are to be submitted to the Principal Certifier.

Reason: To determine the height of buildings under construction comply with levels shown on
approved plans.

25. Waste Management During Development
The reuse, recycling or disposal of waste during works must be done generally in accordance
with the Waste Management Plan for this development.

Details demonstrating compliance must be submitted to the Principal Certifier.

Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.

BEFORE ISSUE OF THE OCCUPATION CERTIFICATE

26. Required Tree Planting
One (1) Glochidion ferdinandi (Cheese Tree) shall be planted within the property, and in
accordance with the following:
i) tree planting shall be a minimum pre-ordered planting size of 75 litres; planted into a
prepared planting hole 1m x 1m x 600mm depth generally, backfilled with a sandy loam mix or
approved similar, mulched to 75mm depth minimum and maintained, and watered until
established; and shall be located at least 3.0 metres from buildings or more, at least 1.5 metres
from common boundaries; and located either within garden bed or within a prepared bed within
lawn,
ii) all proposed tree planting shall be positioned in locations to minimise significant impacts on
neighbours in terms of blocking winter sunlight to living rooms, private open space and where
the proposed location of trees may otherwise be positioned to minimise any significant loss of
views from neighbouring and nearby dwellings and from public spaces.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of any Occupation Certificate.

Reason: To maintain environmental amenity.

27. Condition of Retained Vegetation
Prior to the issue of an Occupation Certificate, a report prepared by an Arborist/Project Arborist
with minimum AQF Level 5 in arboriculture shall be submitted to the Principal Certifier,
assessing the health and impact on all existing trees required to be retained on the approved
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Plans or as listed in the Arboricultural Impact Assessment, including the following information:
a) compliance to any Arborist recommendations for tree protection generally and during
excavation works,
b) extent of damage sustained by vegetation as a result of the construction works,
c) any subsequent remedial works required to ensure the long term retention of the vegetation.

Reason: Tree and vegetation protection.

28. Replacement of Canopy Trees
At least 1 Glochidion ferdinandi (Cheese tree) is to be planted on the site to replace protected
trees approved for removal.

Tree plantings are to be retained for the life of the development and/or for their safe natural life.
Trees that die or are removed must be replaced with another locally native canopy tree.

Replacement plantings are to be certified as being completed in accordance with these
conditions of consent by a qualified landscape architect, and details submitted to the Principal
Certifier prior to issue of any Occupation Certificate.

Reason: To establish appropriate native landscaping.

29. No Weeds Imported On To The Site
No Priority or environmental weeds (as specified in the Northern Beaches Local Weed
Management Plan) are to be imported on to the site prior to or during construction works.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to issue of
any Occupation Certificate.

Reason: To reduce the risk of site works contributing to spread of Priority and environmental
weeds.

30. Certification of Civil Works and Works as Executed Data on Council Land
The Applicant shall submit  certification by a suitably qualified Civil Engineer, who has
membership to Engineers Australia, National Engineers Register (NER) or Professionals
Australia (RPENG) that the completed works have been constructed in accordance with this
consent and the approved Section 138 plans. Works as Executed data certified by a registered
surveyor prepared in accordance with Council's 'Guideline for preparing Works as Executed
data (details overdrawn on a copy of the approved civil plans) for Council Assets' in an
approved format shall be submitted to Council for approval prior to the release of any security
deposits.

Reason: To ensure compliance of works with Council’s specification for engineering works.

31. Post-Construction Dilapidation Report
Post-Construction Dilapidation Reports, including photos of any damage evident at the time of
inspection, must be submitted after the completion of works. The report must:

Compare the post-construction report with the pre-construction report,
Clearly identify any recent damage and whether or not it is likely to be the result of the
development works,
Should any damage have occurred, suggested remediation methods.

Copies of the reports must be given to the property owners referred to in the Pre-Construction
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Dilapidation Report Condition. Copies must also be lodged with Council.

Details demonstrating compliance with this condition are to be submitted to the Principal
Certifier prior to the issue of an Occupation Certificate.

Reason: To maintain proper records in relation to the proposed development.

32. Waste Management Confirmation
Prior to the issue of an Occupation Certificate, evidence / documentation must be submitted to
the Principal Certifier that all waste material from the development site arising from demolition
and/or construction works has been appropriately recycled, reused or disposed of generally in
accordance with the approved Waste Management Plan.

Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.

33. Reinstatement of Kerb
The Applicant shall reinstate all redundant laybacks and vehicular crossings to conventional
kerb and gutter, footpath or grassed verge as appropriate with all costs borne by the applicant.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of an Occupation Certificate.

Reason: To facilitate the preservation of on street parking spaces.

34. Positive Covenant and Restriction as to User for On-site Stormwater Disposal
Structures
The Applicant shall lodge the Legal Documents Authorisation Application with the original
completed request forms (NSW Land Registry standard forms 13PC and/or 13RPA) to Council
and a copy of the Works-as-Executed plan (details overdrawn by a registered surveyor on a
copy of the approved drainage plan), and Civil Engineers’ certification.

The Applicant shall create on the Title a restriction on the use of land and a positive covenant
in respect to the ongoing maintenance and restriction of the on-site stormwater disposal
structures within this development consent. The terms of the positive covenant and restriction
are to be prepared to Council’s standard requirements at the applicant’s expense and
endorsed by Northern Beaches Council’s delegate prior to lodgement with the NSW Land
Registry Services. Northern Beaches Council shall be nominated as the party to release, vary
or modify such covenant.  A copy of the certificate of title demonstrating the creation of the
positive covenant and restriction for on-site storm water detention as to user is to be
submitted. 

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of an Occupation Certificate.

Reason: To ensure the on-site stormwater disposal system is maintained to an appropriate
operational standard.

35. Geotechnical Certification Prior to Occupation Certificate
The Applicant is to submit the completed Form 3 of the Geotechnical Risk Management Policy
(Appendix 5 of P21 DCP) to the Principal Certifier prior to issue of the Occupation Certificate.

Reason: To ensure geotechnical risk is mitigated appropriately.
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36. House / Building Number
House/building number is to be affixed to the building to be readily visible from the public
domain.

Details demonstrating compliance are to be submitted to the Principal Certifier prior to the
issue of an Occupation Certificate.

Reason: Proper identification of buildings.

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

37. Geotechnical Recommendations
Any ongoing recommendations of the risk assessment required to manage the hazards
identified in the Geotechnical Report referenced in Condition 1 of this consent are to be
maintained and adhered to for the life of the development. 

Reason: To ensure geotechnical risk is mitigated appropriately.
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WINDOW AND DOOR SCHEDULE

Mark Orientation Width Height Description
W1 S 900 2100 1 louvre
W2 S 900 600 1 awning
W3 S 1800 2100 1 fixed, 1 louvre
W4 N 1800 600 2 awning
W5 N 1800 1200 1 fixed, 1 louvre
W6 N 900 600 1 awning
W7 N 900 600 1 awning
W8 S 900 600 1 awning

D1 E 2400 2100 2 panel slider
D2 E 2400 2100 2 panel slider
D3 E 2700 2400 2 panel slider
D4 E 2700 2400 2 panel slider

WINDOW AND DOOR NOTES

all windows and doors to be powdercoated aluminum

all windows and doors to be in accordance with the BASIX certificate

all dimensions to be confirmed by the builder

full height frosted glass to the fixed panels of D3 and D4

BUILDING NOTES

All work to be carried out by suitably licensed and qualified 
tradesmen,  and to comply with all relevant standards and 
Councils requirements.

Main contractor to be responsible for obtaining all necessary 
inspection certificates.

An approved sedimentation control system is to be installed and 
maintained for the duration of the construction.

Smoke alarms are to be fitted in accordance with Building Code of 
Australia requirements.

Termite protection is to be in the form of a physical barrier ( eg 
Termimesh or similar ) - no  chemical barriers to be used.
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CLAUSE 4.6 Request for variation
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1.0 Introduction 

This Clause 4.6 Request for Variation to the Height of Buildings development standard 
under Pittwater Local Environmental Plan 2014 (PLEP 2014) is prepared by Blackwattle 
Planning in support of a Development Application for alterations and additions to a 
dwelling at 78 Grandview Drive Newport to be submitted to Northern Beaches Council.


The Development Application seeks consent to construct an open carport with studio 
within the undercroft, and to make minor alterations to the existing dwelling including to 
extend its existing roof. 


The intent of the proposed works is to provide much needed carparking and pedestrian 
access to the steep site.


The works overall are minor in extent however the height of the structures above the 
ground level on this very steep site will breach the 8.5m height limit.


This document should be read in conjunction with the Statement of Environmental Effects 
prepared by Blackwattle Planning.


Through this document it is demonstrated that compliance with the Height of Buildings 
Development Standard of PLEP 2014 is unreasonable and unnecessary in the 
circumstances of this case and that there are sufficient environmental planning grounds to 
justify the contravention of the development standard.


This Clause 4.6 request for variation of a development standard has been updated to 
reflect the amended plans dated May 2024, prepared by Peter Downes Designs in 
response to Council’s request for further information.
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2.0 Pittwater LEP 2014 

No. 78 Grandview Drive Newport (the site) is located within the area to which PLEP 2014 
applies. The site has no vehicular access from Grandview Drive and its eastern boundary 
adjoins a narrow laneway. It contains an existing dwelling over two levels and has an area 
of 499.5sqm. The site is very steeply sloping and contains significant native canopy trees.


Under Clause 2.2 of PLEP 2014, the site is zoned C4 Environmental Living as shown in 
Figure 1 below. The proposal to construct alterations and additions to the dwelling is 
permissible with consent in the C4 Zone


Figure 1: The site 
outlined yellow on the 
map indicating zone C4 
Environmental Living, 
Source: Planning NSW


Clause 4.3 of PLEP 2014 restricts the height of development on the site in accordance 
with the Height of buildings Map (at Figure 2 below) to 8.5m.  Clause 4.3 is a 
development standard.


Figure 2: The site 
outlined in blue on the 
map indicating 
Category I, 8.5m 
Height limit, Source: 
Northern Beaches 
Online Mapping 
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Clause 4.6 of PLEP 2014 enables the consent authority to grant consent to development 
even though the development does not comply with a development standard. The 
purpose of the Clause is to allow flexibility in the application of certain development 
standards  which may in turn result in better outcomes.


3.0	 Variation to Clause 4.3 Height of buildings 

This written request seeks to justify the variation to Clause 4.3 Height of buildings 
development standard in PLEP 2014. 


PLEP 2014 defines building height as follows:


building height (or height of building) means— 
(a)  in relation to the height of a building in metres—the vertical distance from ground level 
(existing) to the highest point of the building, or 
(b)  in relation to the RL of a building—the vertical distance from the Australian Height 
Datum to the highest point of the building, 
including plant and lift overruns, but excluding communication devices, antennae, satellite 
dishes, masts, flagpoles, chimneys, flues and the like. 

The Section drawing included below (Figure 3)  sets out the various points at which the 
proposed development breaches the 8.5m height limit.  The ground line has been drawn 
as ground level existing as defined in PLEP 2014, which follows the existing ground lines 
on the site, and including the excavated ground level within the footprint of the existing 
dwelling.


The highest point of the proposed new roof of the proposed carport achieves a maximum 
height of 8.8m above the existing ground level - a 3.5% variation.


The highest point of the proposed extension to the existing roof of the dwelling is 11.1m - 
a 30% variation.


The balustrade of the access stairs which extend over the excavated footprint of the 
existing dwelling have variable height of between 8.7m - 9m above ground level existing - 
a 2.4 - 11% variation.
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Figure 3: Section drawing showing extent of height breach. Source: Peter Downes 
Designs Annotation in green: Blackwattle Planning 
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4.0	 Clause 4.6 Exceptions to Development standards


The objectives of Clause 4.6 are set out in subclause (1) as follows: 

(a)  to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 
(b)  to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

Decisions of the NSW Land and Environment Court have established that Clause 4.6(1) is 
not an operational clause. 

Clause 4.6(2) is the enabling clause that permits development consent to be granted to a 
development that contravenes a development standard imposed by PLEP 2014.  As the 
Height of Buildings is a development standard and is not expressly excluded from the 
operation of the clause, a variation may be granted, subject to the remaining subclauses 
of Clause 4.6 being satisfied.


4.1	 Clause 4.6(3) of PLEP 2014 provides that:


Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written 
request from the applicant that seeks to justify the contravention of the 
development standard by demonstrating— 

(a)  that compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case, and 

(b)  that there are sufficient environmental planning grounds to justify contravening 
the development standard. 

This written request addresses these requirements in turn, having regard for relevant key 
decisions of the NSW Land and Environment Court that have informed the approach to 
the application of Clause 4.6


4.2 	 Clause 4.6(3)(a) demonstrating that compliance with the development 
standard is unreasonable or unnecessary in the circumstances of the case 

The decision in Wehbe v Pittwater Council 2007 establishes five ways that an applicant 
may commonly demonstrate that this clause is achieved. The decision also establishes 
that it may be sufficient to establish only one way.


The first of those pathways is to demonstrate that the objectives of the development 
standard are achieved notwithstanding non-compliance with the standard. This request 
relies on this pathway.
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The objectives of the Height of Buildings development standard are set out below, 
together with a discussion of how the objectives are met by the proposal, notwithstanding 
the variation to the standard.


4.2.1	 (a)  to ensure that any building, by virtue of its height and scale, is 	 	 	 	
	 consistent with the desired character of the locality, 

The site is located within the Newport Locality.  Pittwater 21 DCP provides a locality 
statement setting out the desired character of the locality.  Parts of the statement relevant 
to a single dwelling are as follows:


Desired Character  

The Newport locality will remain primarily a low-density residential area with dwelling houses a maximum of 
two storeys in any one place in a natural landscaped setting, integrated with the landform and landscape.  

… 

Future development will maintain a building height limit below the tree canopy and minimise bulk and scale. 
Existing and new native vegetation, including canopy trees, will be integrated with the development. 
Contemporary buildings will utilise facade modulation and/or incorporate shade elements, such as pergolas, 
verandahs and the like. Building colours and materials will harmonise with the natural environment. 
Development on slopes will be stepped down or along the slope to integrate with the landform and 
landscape, and minimise site disturbance. Development will be designed to be safe from hazards.  

A balance will be achieved between maintaining the landforms, landscapes and other features of the natural 
environment, and the development of land. As far as possible, the locally native tree canopy and vegetation 
will be retained and enhanced to assist development blending into the natural environment, to provide feed 
trees and undergrowth for koalas and other animals, and to enhance wildlife corridors.  

….. 

Comment: 

The proposed alterations and additions comprise a very minimal change to the 
architecture of the existing dwelling and the addition of much needed parking and access 
for the site. The context will remain low density and integrated into the bushland setting in 
accordance with the locality statement.  Development in this particular part of Grandview 
Drive is challenged by significantly steep topography, and the design of appropriate levels 
results in dwellings that typically breach the height limits of Pittwater LEP 2014. 


In this instance, the surrounding tall canopy trees provide an appropriate context for the 
dwelling which already achieves heights over 10m due to the sharp fall of the land. The 
site, and adjoining sites contain substantial mature Pittwater Spotted Gum species, far 
taller than the dwellings, and with spreading canopy that successfully softens the view of 
development from the locality generally. The new carport, access stair structure, and the 
dwelling both as existing and with the proposed alterations, have no difficulty in remaining 
well below the tree canopy, with the scale of the structure proportionally small compared 
to the significant tree specimens surrounding it.

Additionally, the carport, access stairs, and dwelling both existing and as proposed sit 
substantially below the levels of the dwellings either side of it and relative to many of the 
dwellings within Grandview Drive to the north.
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Overall, the minor addition to the proposed dwelling and the new studio will be wholly 
unobtrusive from the public domain and the proposed open carport ensures consistency 
with the many existing open carports sited at property frontages in this part of Grandview 
Drive and within the Newport Locality. 

4.2.2	 (b)  to ensure that buildings are compatible with the height and scale of 	 	 	
	 surrounding and nearby development, 

Comment: The height of the proposed carport is consistent with the many carports on 
the low side of Grandview Drive. Both the carport and the dwelling are substantially lesser 
in height and presence than the adjoining dwelling at No. 80 Grandview Drive, and others 
in the immediate vicinity.  Additionally, dwellings on the opposite side of Grandview Drive 
display considerable scale, significantly exceeding that of the proposed carport and 
dwelling extension.


In relation to compatibility with surrounding development, we note that dwellings in this 
part of Grandview Drive regularly achieve significant scale due to the challenging 
topography.  To this extent, the carport, studio, and proposed alterations to the dwelling 
are entirely consistent with the character of the immediate locality. The access stairs are 
obviously required to ensure access to the existing dwelling from the street via the carport 
and have been kept as low as possible in the design.


The minor additions work successfully with the scale and design of the existing dwelling 
and are insignificant in comparison to the much taller dwelling adjoining to the north. 

4.2.3	 (c)  to minimise any overshadowing of neighbouring properties, 

Comment: Shadow diagrams are provided demonstrating that the minor alterations and 
new carport proposed will have only a negligible impact upon the northern setback  of 
No. 76 Grandview Drive, and that no windows or balconies in that dwelling will be further 
impacted by the very small additional shadow cast. 

4.2.4	 (d)  to allow for the reasonable sharing of views 

Comment: Alterations to No. 78 Grandview Drive will have no impact upon views from 
either adjoining neighbour or from the elevated dwellings on the opposite side of 
Grandview Drive.  From the street, views to the ocean will remain available through the 
open construction of the carport.


4.2.5 (e) to encourage buildings that are designed to respond sensitively to the 	 	 	
	 natural topography, 

Comment: The sharp fall in the land under the footprint of the existing dwelling, the 
proposed access stairs, and the proposed carport is challenging for construction of 
appropriate levels for a dwelling. Nonetheless, the design makes the best use of the 
topography by utilising the fall of the land to accommodate the studio structure thereby 
avoiding further additional site disturbance elsewhere.
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4.2.6 (f)  to minimise the adverse visual impact of development on the natural 	 	 	
	 environment, heritage conservation areas and heritage items. 

Comment: By successfully integrating with the existing design of the dwelling and roof 
form, the additions are visually negligible in the context of the much larger northern 
neighbour, and scale of the surrounding tree canopy. No heritage conservation areas or 
items will be affected. The open carport with minimal profile piers and roof line ensure its 
visual impact is minimal in the streetscape. Both the carport and the access stair 
structure remain open structures that minimise bulk and visual impact due to their 
unenclosed design.


4.2.7 Conclusion under Clause 4.6 (3)(a)


Having regard to the consistency of the proposed development with the objectives of the 
Height of Buildings development standard, compliance with the standard is found to be 
unreasonable and unnecessary in the circumstances. 

4.3 Clause 4.6(3)(b) demonstrating that there are sufficient environmental 
planning grounds to justify contravening the standard 

Clause 4.6(3)(b) requires that sufficient environmental planning grounds be demonstrated 
to justify contravening the development standard. As established in relevant caselaw, the 
sufficient grounds must relate to the circumstances of the proposed development and 
focus on the relevant aspect of the development that contravenes the standard.
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The environmental planning grounds that justify the exceedance of the development 
standard are as follows:


Ground 1 - Steep topography 

• The steep topography of the site is such that the existing dwelling at  No. 78 Grandview 
Drive projects to over 10m in height.  This is despite its two storey presentation and is 
almost entirely due to the precipitous fall of land under this part of the footprint. All 
points of breach are considered negligible matters compared to the magnitude of the 
fall in the land underneath. 


Ground 2 - Prior excavation of the site 

• The height breach of the balustrade supporting the staircase is very minor in extent and 
occurs entirely because of its location directly above the excavated levels of the 
dwelling below (See Figure 3 above).  As is demonstrated by the below elevation, the 
ground levels of the site in the immediate northern curtilage of the dwelling where 
excavation has been more limited indicate that the balustrade would be compliant if 
considered against levels.  See Figure 4 below.




Figure 4: Elevation drawing showing compliant height of the access stair balustrade 
when measured from natural ground lines. Source: Peter Downes Designs Annotation in 
green: Blackwattle Planning 

• This analysis is consistent with the interpretation of building height as outlined in 
Merman Investments Pty Ltd v Woollahra Municipal Council 2021. O’Neill C found that:


 “The prior excavation of the site within the footprint of the existing building, which distorts 
the height of buildings development standard plane overlaid above the site when 
compared to the topography of the hill, can properly be described as an environmental 
planning ground within the meaning of cl 4.6(3)(b)…” 

Ground 3 - Constraint of working with existing structure and tree canopy. 

• The proposed roof extension to form a gable end is designed to work with the existing 
roof structure which is largely to be retained.  The physical constraints of constructing 
alterations to the dwelling on such a steep slope dictate that existing structures remain 
in place where possible and the pitched gabled roof extension proposed allows this to 
occur.


• The location of the carport and access stair structure is a function of the setback of the 
existing dwelling and the location of a number of significant and native trees on the site 
and in the road reserve.  These two considerations limit the carport and access stair 
location to that proposed, which in turn requires the structures  to be suspended over 
the very sharp fall in the land and creation of the height variation.
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Ground 4 - Minor breaches meet tests under Clause 4.3(2)(D) of PLEP 2014 

• The new carport roof and balustrade to the access stair is also situated over a sharp 
fall in the land and the height exceeding is again a result of this constrained 
topography. Notwithstanding this, the exceedance of the carport and access stair 
balustrade is minor in magnitude and area, and this part of the height exceedance by 
itself readily achieves the criteria needed to comply with Clause 4.3(2)(D), which 
permits minor variations up to 10m in certain circumstances and therefore would not 
need to be justified under Clause 4.6.


Ground 5 - Need for carparking and pedestrian access on the site 


• The site has a significant need to provide carparking given the context of Grandview 
Drive which has no on street parking and is in part steep and with challenging sight 
lines for vehicles and pedestrians.  The current practice of parking on the road reserve 
is not appropriate and dangerous.


4.3.1	 Objects of the Environmental Planning and Assessment Act 

In demonstrating sufficient environmental planning grounds, it is noted that 
notwithstanding the contravention of the maximum height standard, the design fulfils the 
following objects of the Environmental Planning and Assessment Act 1979:


(g)  to promote good design and amenity of the built environment, 

The proposed alterations and additions are minimal in their extent and seek primarily to 
overcome the carparking issue arising from the location of the dwelling and the steep 
terrain.  The architectural response integrates successfully with the open and vegetated 
nature of the streetscape, and the contemporary nature of dwellings in the immediate 
vicinity, whilst extending the life of the existing dwelling on the site.


(b)  to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental planning 
and assessment. 

Whilst primarily for provision of parking, the addition of the carport also provides an 
appropriate space within the undercroft for the addition of the studio, which provides 
additional floor space without additional ground disturbance or site coverage. This is a 
positive contribution to the overall sustainability performance of the dwelling and the most 
achievable method of extending the floor space of the existing dwelling beyond its current 
footprint with minimal impact. 

4.3.2	 Conclusion under Clause 4.6(3)(b) 

We believe the above environmental planning grounds are sufficient to justify the 
exceedance of the height of buildings development standard in these specific 
circumstances.
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4.4	 Clause 4.6(4) requires the consent authority to keep a record of its 
assessment carried out under subclause (3). 

Noted.


4.5	 Clause 4.6(6) requires that Development consent not be granted under this 
clause for a subdivision of land in certain zones 

Not applicable.  No subdivision proposed.


4.6 	 Clause 4.6(8) does not allow development consent to be granted for 
development that would contravene any of the following— 

	 	 (a)  a development standard for complying development, 

No development standards for complying development will be contravened 

	 	 (b)  a development standard that arises, under the regulations under 	
	 	 the Act, in connection with a commitment set out in a BASIX 	 	
	 	 certificate for a building to which 	State Environmental Planning Policy 
(Building Sustainability Index: BASIX) 2004 applies or for the land on which 		
	 	 such a building is situated, 

Nothing about the proposed development will contravene a development standard arising 
in connection with a commitment set out in the BASIX Certificate.


	 	 (c)  clause 5.4, 

The development does not include any of the uses referred to in Clause 5.4


	 	 (caa)  clause 5.5, 

This Clause is not applicable to the development.
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5.0	 Conclusion 

This document demonstrates that the required tests contained in Clause 4.6 have been 
met by the proposed development. In particular, that:


• Compliance with the Height of Buildings development standard is unreasonable and 
unnecessary in the circumstances of the case given that the objectives of Clause 4.3 
Height of Buildings have been met; and,


• Sufficient environmental planning grounds have been demonstrated to justify the 
contravention of the development standard; and,


In these circumstances the consent authority can be satisfied that it is appropriate to 
apply the flexibility permitted under Clause 4.6 of PLEP 2014 to vary the Height of 
Buildings development standard of PLEP 2014 to the extent proposed. 

Anna Williams 
BTP (Hons) UNSW

B Ec (Soc Sc) USYD


Director  
BLACKWATTLE PLANNING 
E: anna@blackwattleplanning.com.au 
M: 0418622598
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ITEM 3.4 MOD2024/0027 - 233 HUDSON PARADE CLAREVILLE - 
MODIFICATION OF DEVELOPMENT CONSENT DA2021/1666 
GRANTED FOR ALTERATIONS AND ADDITIONS TO A DWELLING 
HOUSE INCLUDING SWIMMING POOL AND DETACHED POOL 
PAVILION/OUTBUILDING 

 

PURPOSE 

To refer the attached application for determination due to directions provided by the Department of 
Planning & Environment in relation to applications with a clause 4.6 variation to the building height 
standard. 

RECOMMENDATION 

That Council as the consent authority, vary the Height of Building Development Standard of Clause 
4.3 pursuant to clause 4.6 of PLEP 2014  as the applicants written request has adequately 
addressed the merits required to be demonstrated by subclause (3) and the proposed 
development will be in the public interest and is consistent with the objectives of the standard and 
the objectives for development within the zone in which the development is proposed to be carried 
out. 

THAT Council as the consent authority refuses Development Consent to Mod2024/0027 for 
modification of Development Consent DA2021/1666 granted for alterations and additions to a 
dwelling house including swimming pool and detached pool pavilion/outbuilding on land at Lot 69 
DP 13760, 233 Hudson Parade CLAREVILLE, for the reasons for refusal set out in the 
Assessment Report. 

 
 

Reporting manager  Steve Findlay 

TRIM file ref 2024/433343 

Attachments ⇩1 Assessment Report 
⇩2 Site Plan and Elevations  
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APPLICATION FOR MODIFICATION ASSESSMENT REPORT

Application Number: Mod2024/0027

Responsible Officer: Kye Miles
Land to be developed (Address): Lot 69 DP 13760, 233 Hudson Parade CLAREVILLE NSW

2107
Proposed Development: Modification of Development Consent DA2021/1666

granted for alterations and additions to a dwelling house
including swimming pool and detached pool
pavilion/outbuilding

Zoning: C4 Environmental Living
Development Permissible: Yes
Existing Use Rights: No
Consent Authority: Northern Beaches Council
Delegation Level: DDP
Land and Environment Court Action: No
Owner: Nicole Antoinette Stone

Geoffrey Mark Bonus
Applicant: Nicole Antoinette Stone

Application Lodged: 09/02/2024
Integrated Development: No
Designated Development: No
State Reporting Category: Refer to Development Application
Notified: 16/02/2024 to 01/03/2024
Advertised: Not Advertised
Submissions Received: 1
Clause 4.6 Variation: 4.3 Height of buildings: 14.1%
Recommendation: Refusal

EXECUTIVE SUMMARY

The application seeks to modify Development Consent No. DA2021/1666, originally granted for
alterations and additions to a dwelling house, including a swimming pool and detached pool
pavilion/outbuilding.

The application is referred to the Development Determination Panel (DDP) for determination because
it proposes a variation of greater than 10% to Clause 4.3 (Height of Buildings) of the Pittwater Local
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Environmental Plan 2014.
 
The notification of the application attracted one (1) objection relating to:

Built form non-compliances
Bulk and scale
Amenity and visual impacts
Desired Future Character 

Following an initial assessment, Council raised concerns with the proposal. The applicant chose not to
submit amended plans.
 
Critical assessment issues include; the proposal's excessive bulk and scale, building height variations,
built-form non-compliances, inconsistency with the desired future character of the Bilgola Locality, and
issues with solar access, privacy, and view loss.

The modified proposal seeks a variation of 14.1% to the height of buildings development standard.
Although the modification involves a reduction of the ridge height by 0.28m, the modified building
height has been measured in accordance with the decision in Merman Investments Pty Ltd v
Woollahra Municipal Council. This measurement, taken from the finished floor levels of the newly
excavated lower ground floor, results in a technical height increase from 9.3m to 9.7m, however, there
is no discernible change to the overall vertical profile of the building. Notwithstanding, the proposed
modifications to enlarge the upper level would significantly increase the building's horizontal extent
beyond the 8.5m height plane, resulting in excessive bulk and scale that is inconsistent with the
desired local character.
 
Based on the detailed assessment contained in this report, the application is not supported and it is
recommended that the Panel REFUSE the application for the reasons provided. 

PROPOSED DEVELOPMENT IN DETAIL

Modification of Development Consent DA2021/1666.

Specifically, the modifications involve the following:

Internal alterations to the ground floor to relocate the kitchen.

Increased Level 1 floor area, including a 1.3-metre extension to both the east and west sides.
This alteration will provide space for two bedrooms, a study, and a bathroom. The roof form will
also be modified to accommodate these changes.

Extension of the Level 1 balcony toward the south frontage.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental
Planning and Assessment Act 1979 and the associated Regulations. In this regard:
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An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;
A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;
Notification to adjoining and surrounding properties, advertisement (where required) and
referral to relevant internal and external bodies in accordance with the Act, Regulations and
relevant Development Control Plan;
A review and consideration of all submissions made by the public and community interest
groups in relation to the application;
A review and consideration of all documentation provided with the application (up to the time of
determination);
A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Pittwater Local Environmental Plan 2014 - Zone C4 Environmental Living
Pittwater Local Environmental Plan 2014 - 4.3 Height of buildings
Pittwater 21 Development Control Plan - A1.7 Considerations before consent is granted
Pittwater 21 Development Control Plan - A4.3 Bilgola Locality
Pittwater 21 Development Control Plan - C1.3 View Sharing
Pittwater 21 Development Control Plan - C1.4 Solar Access
Pittwater 21 Development Control Plan - C1.5 Visual Privacy
Pittwater 21 Development Control Plan - D3.1 Character as viewed from a public place
Pittwater 21 Development Control Plan - D3.7 Side and rear building line
Pittwater 21 Development Control Plan - D3.9 Building envelope

SITE DESCRIPTION

Property Description: Lot 69 DP 13760 , 233 Hudson Parade CLAREVILLE NSW
2107

Detailed Site Description: The subject site consists of one allotment located on the
northern side of Hudson Parade, Clareville. The site is
elevated approximately 5.3m above the roadway, with
access to the site being provided via pedestrian access
stairs and a shared driveway.

The site is irregular in shape with a frontage of 15.24m and
respective depths of 48.95m and 55.205m along the
western and eastern side boundaries. The site has a
surveyed area of 793.7sqm.

The site is located within the C4 Environmental Living zone
pursuant to Pittwater LEP 2014 and accommodates a two
storey dwelling house and detached outbuilding.

There are well established native canopy trees of significant
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size on the site, including species representative of the
endangered Pittwater Spotted Gum Forest, and areas of
garden vegetation.

The site slopes away from the north-eastern rear corner
towards the southern front boundary, representing an
approximate fall of 13.5m.

The site is environmentally constrained with geotechnical
hazards.

Detailed Description of Adjoining/Surrounding
Development

The surrounding built environment is characterised by
detached low density residential development (i.e. dwelling
house) within bushland settings, ranging between 1-3
storeys in height.

Map:

SITE HISTORY

The land has been used for residential purposes for an extended period of time. 

A search of Council’s records has revealed the following relevant history:

Mod2022/0687 - Modification of Development Consent DA2022/1666 was approved by
Northern Beaches Council under delegation on the 21 December 2022.
Mod2022/0240 - Modification of Development Consent DA2021/1666 was approved by
Northern Beaches Council under delegation on the 20 October 2022. Of note, this application
was approved with an amendment condition No.14 to include the following:
d) The upper floor level (Identified as Level 1 on drawing DA11) is to be reinstated to as
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approved in DA2021/1666. For the avoidance of doubt no works to the upper floor level are
approved under Mod2022/0240.
DA2021/1666 - Development Application for alterations and additions to a dwelling house
including swimming pool and detached pool pavilion/outbuilding was approved by Northern
Beaches Council under delegation on the 14 March 2022. 
DA2021/1706 - Development Application for alterations and additions to a dwelling house
including structural rectification works was approved by Northern Beaches Council under
delegation on the 8 November 2021.
PLM2021/0014 - Pre-lodgement meeting for alterations and additions to a dwelling house
including swimming pool.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:
The application has been assessed in accordance with the requirements of the Environmental
Planning and Assessment Act 1979 and the associated Regulations. In this regard:

An assessment report and recommendation has been prepared and is attached taking into all
relevant provisions of the Environmental Planning and Assessment Act 1979 and associated
regulations; 
A site inspection was conducted and consideration has been given to the impacts of the
development upon all lands whether nearby, adjoining or at a distance; 
Consideration was given to all documentation provided (up to the time of determination) by the
applicant, persons who have made submissions regarding the application and any advice
given by relevant Council / Government / Authority Officers on the proposal;

In this regard, the consideration of the application adopts the previous assessment detailed in the
Assessment Report for DA2021/1666, in full, with amendments detailed and assessed as follows:

The relevant matters for consideration under Section 4.55 (2) of the Environmental Planning and
Assessment Act, 1979, are:

Section 4.55 (2) - Other
Modifications

Comments

A consent authority may, on application being made by the applicant or any other person entitled to
act on a consent granted by the consent authority and subject to and in accordance with the
regulations, modify the consent if:
(a) it is satisfied that the
development to which the
consent as modified relates is
substantially the same
development as the
development for which
consent was originally granted
and before that consent as
originally granted was
modified (if at all), and

The consent authority can be satisfied that the development to
which the consent as modified relates is substantially the same as
the development for which the consent was originally granted
under DA2022/1666 for the following reasons:

The proposed works relate directly to approved additions to
the dwelling 
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Section 4.55 (2) - Other
Modifications

Comments

(b) it has consulted with the
relevant Minister, public
authority or approval body
(within the meaning of Division
5) in respect of a condition
imposed as a requirement of a
concurrence to the consent or
in accordance with the general
terms of an approval proposed
to be granted by the approval
body and that Minister,
authority or body has not,
within 21 days after being
consulted, objected to the
modification of that consent,
and

Development Application DA2021/1666 did not require
concurrence from the relevant Minister, public authority or
approval body.

(c) it has notified the
application in accordance with:

(i) the regulations, if the
regulations so require,

or

(ii) a development control
plan, if the consent authority is
a council that has made a
development control plan
under section 72 that requires
the notification or advertising
of applications for modification
of a development consent,
and

The application has been publicly exhibited in accordance with the
Environmental Planning and Assessment Act 1979, Environmental
Planning and Assessment Regulation 2000, and the Northern
Beaches Community Participation Plan.

(d) it has considered any
submissions made concerning
the proposed modification
within any period prescribed
by the regulations or provided
by the development control
plan, as the case may be.

See discussion on “Notification & Submissions Received” in this
report.

Section 4.15 Assessment
 
In accordance with Section 4.55 (3) of the Environmental Planning and Assessment Act 1979,  in
determining an modification application made under Section 96 the consent authority must take into
consideration such of the matters referred to in section 4.15 (1) as are of relevance to the
development the subject of the application.

The relevant matters for consideration under Section 4.15 of the Environmental Planning and
Assessment Act, 1979, are:
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Section 4.15 'Matters for
Consideration'

Comments

Section 4.15 (1) (a)(i) –
Provisions of any
environmental planning
instrument

See discussion on “Environmental Planning Instruments” in this
report.

Section 4.15 (1) (a)(ii) –
Provisions of any draft
environmental planning
instrument

There are no current draft environmental planning instruments.

Section 4.15 (1) (a)(iii) –
Provisions of any development
control plan

Pittwater 21 Development Control Plan applies to this proposal. 

Section 4.15 (1) (a)(iiia) –
Provisions of any planning
agreement

None applicable.

Section 4.15 (1) (a)(iv) –
Provisions of the
Environmental Planning and
Assessment Regulation 2021
(EP&A Regulation 2021) 

Part 4, Division 2 of the EP&A Regulation 2021 requires the
consent authority to consider "Prescribed conditions" of
development consent. These matters would be addressed via a
condition of consent were the application recommended for
approval.

Clauses 36 and 94 of the EP&A Regulation 2021 allow Council to
request additional information. Additional information was
requested in relation to amended plans, however, the applicant did
not submitted any changes. 

Clause 61 of the EP&A Regulation 2021 requires the consent
authority to consider AS 2601 - 1991: The Demolition of
Structures. These matters would be addressed via a condition of
consent were the application recommended for approval..

Clause 69 of the EP&A Regulation 2021 requires the consent
authority to consider insurance requirements under the Home
Building Act 1989.  These matters would be addressed via a
condition of consent were the application recommended for
approval.

Clause 69 of the EP&A Regulation 2021 requires the consent
authority to consider the provisions of the Building Code of
Australia (BCA). These matters would be addressed via a
condition of consent were the application recommended for
approval.

Section 4.15 (1) (b) – the likely
impacts of the development,
including environmental
impacts on the natural and
built environment and social
and economic impacts in the
locality

(i) Environmental Impact
The environmental impacts of the proposed development on the
natural and built environment are addressed under the Pittwater
21 Development Control Plan section in this report.

In summary, the impacts are significant and warrant the refusal of
the application.
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Section 4.15 'Matters for
Consideration'

Comments

(ii) Social Impact
The proposed development will not have a detrimental social
impact in the locality considering the character of the proposal.

(iii) Economic Impact
The proposed development will not have a detrimental economic
impact on the locality considering the nature of the existing and
proposed land use.

Section 4.15 (1) (c) – the
suitability of the site for the
development

The site is considered unsuitable for the proposed development.

Section 4.15 (1) (d) – any
submissions made in
accordance with the EPA Act
or EPA Regs

See discussion on “Notification & Submissions Received” in this
report.

Section 4.15 (1) (e) – the
public interest

This assessment has found that the proposal is contrary to
numerous requirements of the applicable planning controls and
would result in a development that causes unreasonable visual
and amenity impacts to surrounding properties and the public
domain.

The extent of these impacts would undermine the desired future
character of the locality and be contrary to the expectations of the
community. 

In this regard, the development, as proposed, is not considered to
be in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject application has been publicly exhibited from 16/02/2024 to 01/03/2024 in accordance with
the Environmental Planning and Assessment Act 1979, Environmental Planning and Assessment
Regulation 2021 and the Community Participation Plan.

As a result of the public exhibition process council is in receipt of 1 submission/s from:

Name: Address:
Withheld CLAREVILLE NSW 2107
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The issues raised in the submissions are addressed as follows:

Built form non-compliances and bulk and scale

The submissions raised concerns that the modification is non-compliant with the building height
development standard and various DCP built form controls, and that these breaches will cause
adverse bulk and scale impacts. 

Comment: 

This report includes an assessment of the development against the applicable PLEP 2014 and
P21 DCP built form controls. The proposal seeks extensive variations to these controls and is
recommended for refusal for the reasons detailed in this report. 
 
These matters are considered to warrant refusal of the application.

Amenity, visual and DFC impacts

The submissions raised concerns that the modification will give rise to adverse visual and
character impacts on the Bilgola locality and will impact the amenity of surrounding properties,
including overshadowing, privacy and views. 

Comment: 

The amenity, visual, and character impacts of the proposal are discussed in detail throughout
this report. In summary, this assessment finds that, by virtue of the siting, scale, and design of
the dwelling, the proposal will have an unacceptable level of impact on the character of the
locality and the solar access of surrounding properties. However, as discussed in the report,
the modification does not give rise to any unacceptable privacy or views impacts.

REFERRALS

Internal Referral Body Comments
Landscape Officer SUPPORTED

The application is for modification to development consent
DA2021/1666 and Landscape Referral note that the proposed
modifications do not impact upon prescribed trees, including the
nearest tall trunked Spotted Gum identified as tree 5 in the arborist
report associated with the development consent.

NECC (Bushland and
Biodiversity)

SUPPORTED
The comments in this referral relate to the following applicable
controls and provisions:

Biodiversity Conservation Act 2016
Biodiversity Conservation Regulation 2017
Pittwater LEP cl. 7.6 Biodiversity Protection
Pittwater 21 DCP cl. B4.7 Pittwater Spotted Gum Forest -
Endangered Ecological Community
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Internal Referral Body Comments
Coastal Management SEPP 2018 cl. 13 Development on land
within the coastal environment area

Portions of the site are identified on the Department of Climate
Change, Energy, the Environment and Water (DCCEEW) Biodiversity
Values Map (BV Map). Under the NSW Biodiversity Conservation Act
2016, any removal of native vegetation from within mapped areas will
trigger the Biodiversity Offsets Scheme (BOS) and the requirement
for a Biodiversity Development Assessment Report (BDAR).

 

However, the submitted plans and documentation indicate that the
proposed works are located outside of the BV Map area and
therefore will not trigger entry into the BOS.

The proposed modifications will not require the removal of any trees
or vegetation and are therefore unlikely to impact upon any native
flora and fauna.

No native vegetation or fauna habitat would be impacted, the
development is designed, sited and will be managed to avoid any
significant adverse environmental impact.         

 
NECC (Coast and
Catchments) SUPPORTED

The proposal seeks approval for modification of development
consent DA2021/1666 and subsequent modification Mod 2022/0240
granted for for alterations and additions to a dwelling house including
swimming pool and detached pool pavilion/outbuilding. 

 

The proposed modifications specifically relate to

 Level 1 is contained wholly within the pitched roof form. As
the further revised design pitches the level 1 roof from the
existing external walls, Level 1 is integrated within the overall
building envelope to a greater degree. 
Reduction in the overall height of the roof from RL 49.53 as
approved to 49.25, a reduction in overall height of 0.28m.
Reduction in overall roof slope from 11 degrees to 8 degrees.
Reduction in the slope of the east and west facing portions of
the roof from 70 degrees to 46 degrees.
The combination of a reduced overall height and roof slope,
when compared with the building envelope approved under
DA2021/1666, provides a slight increase in solar access to
the south facing balcony of 235 Hudson Parade. 
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Internal Referral Body Comments
The reduced roof height and slope, pitched from line of the
existing external walls, integrates the roof form with the
existing dwelling and provides a more homogenous building
envelope.

 

The subject property is located within the ‘Coastal Environment Area’
and the ‘Coastal Use Area’ maps of the Coastal Zone.

This application was assessed in consideration of:

Supplied plans and reports, including;
Statement of Modifications prepared by Bonus +
Associates dated 24 January 2024

Coastal Management Act 2016
State Environmental Planning Policy (Resilience & Hazards)
2021
Relevant LEP and DCP Clauses

 

The objectives and requirement of the CMA 2016, SEPP -R & H 2021
and relevant LEP and DCP Clauses have been met.

 

The proposed modifications appear consistent with the design intent
of the original proposal and fulfills the objectives and requirements of
the relevant clauses of the Act, SEPP, LEP and DCP.

 

No conditions in additions to those for the original development
application are considered necessary

 

NECC (Development
Engineering)

SUPPORTED
The proposal is for the modification of Consent DA2021/1666.
Modifications are proposed to Level 1 of the approved development.
No objections to approval.

NECC (Water Management) SUPPORTED
This application was assessed in consideration of:

• Supplied plans and reports;
• Northern Beaches Water Management for Development Policy
(WMD Policy); and
• Relevant LEP and DCP clauses

The proposed modifications are for a residential development and do
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Internal Referral Body Comments
not significantly change the impervious surface area of the
development.

No objections regarding water management.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs and LEPs), Development Controls Plans and Council
Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs and LEPs),
Development Controls Plans and Council Policies have been considered in the assessment, many
provisions contained within the document are not relevant or are enacting, definitions and operational
provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

SEPP (Sustainable Buildings) 2022

A valid BASIX certificate has not been submitted with the modification application, which forms part of
the refusal of this application.

SEPP (Resilience and Hazards) 2021

Chapter 2 – Coastal Management

The site is subject to Chapter 2 of the SEPP. Accordingly, an assessment under Chapter 2 has been
carried out as follows:

Division 3 Coastal environment area
2.10 Development on land within the coastal environment area
 
1) Development consent must not be granted to development on land that is within the coastal

environment area unless the consent authority has considered whether the proposed
development is likely to cause an adverse impact on the following:

a) the integrity and resilience of the biophysical, hydrological (surface and
groundwater) and ecological environment,

b) coastal environmental values and natural coastal processes,
c) the water quality of the marine estate (within the meaning of the Marine Estate

Management Act 2014), in particular, the cumulative impacts of the proposed
development on any of the sensitive coastal lakes identified in Schedule 1,

d) marine vegetation, native vegetation and fauna and their habitats, undeveloped
headlands and rock platforms,
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e) existing public open space and safe access to and along the foreshore, beach,
headland or rock platform for members of the public, including persons with a
disability,

f) Aboriginal cultural heritage, practices and places,
g) the use of the surf zone.

Comment:
The consent authority has considered the above and is satisfied the development is unlikely to have
an adverse impact on the above. 

2) Development consent must not be granted to development on land to which this clause
applies unless the consent authority is satisfied that:

a) the development is designed, sited and will be managed to avoid an adverse impact
referred to in subsection (1), or

b) if that impact cannot be reasonably avoided—the development is designed, sited
and will be managed to minimise that impact, or

c) if that impact cannot be minimised—the development will be managed to mitigate
that impact.

Comment:
The consent authority has considered the above and is satisfied the development is unlikely to have
an adverse impact on the above. 

Division 4 Coastal use area
2.11 Development on land within the coastal use area 

1) Development consent must not be granted to development on land that is within the coastal
use area unless the consent authority:

a) has considered whether the proposed development is likely to cause an adverse
impact on the following:

i)
ii)
iii)
iv)
v)

existing, safe access to and along the foreshore, beach, headland or rock
platform for members of the public, including persons with a disability,
overshadowing, wind funnelling and the loss of views from public places to
foreshores,
the visual amenity and scenic qualities of the coast, including coastal
headlands,
Aboriginal cultural heritage, practices and places,
cultural and built environment heritage, and

b) is satisfied that:
i)
ii)
iii)

the development is designed, sited and will be managed to avoid an
adverse impact referred to in paragraph (a), or
if that impact cannot be reasonably avoided—the development is designed,
sited and will be managed to minimise that impact, or
if that impact cannot be minimised—the development will be managed to
mitigate that impact, and

c) has taken into account the surrounding coastal and built environment, and the bulk,
scale and size of the proposed development.

Comment:
The consent authority has considered the above and is satisfied the development is unlikely to have
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an adverse impact on the above. 

Division 5 General
2.12   Development in coastal zone generally—development not to increase risk of coastal
hazards

Development consent must not be granted to development on land within the coastal zone unless the
consent authority is satisfied that the proposed development is not likely to cause increased risk of
coastal hazards on that land or other land.

Comment:

The development is not likely to cause increased risk of coastal hazards on that land or other land. 

2.13   Development in coastal zone generally—coastal management programs to be considered

Development consent must not be granted to development on land within the coastal zone unless the
consent authority has taken into consideration the relevant provisions of any certified coastal
management program that applies to the land.

Comment:

All provisions of any certified coastal management program that apply to the land have been taken into
consideration as part of the assessment of the application. 

As such, it is considered that the application complies with the requirements of Chapter 2 of the State
Environmental Planning Policy (Resilience and Hazards) 2021.

Chapter 4 – Remediation of Land

Sub-section 4.6 (1)(a) of Chapter 4 requires the Consent Authority to consider whether land is
contaminated. Council records indicate that the subject site has been used for residential purposes for
a significant period of time with no prior land uses. In this regard it is considered that the site poses no
risk of contamination and therefore, no further consideration is required under sub-section 4.6 (1)(b)
and (c) of this Chapter and the land is considered to be suitable for the residential land use.

Pittwater Local Environmental Plan 2014

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? No
zone objectives of the LEP? No

Principal Development Standards
Development Standard Requirement Approved Proposed  % Variation Complies
Height of Buildings 8.5m 9.3m* 9.7m** 14.1% No

*This measurement was based on interpolated ground levels for the site (pre-excavation).
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** Although the modification involves a reduction of the ridge height by 0.28m, the modified building
height has been measured in accordance with the decision in Merman Investments Pty Ltd v
Woollahra Municipal Council, which in this case is taken to be the finished floor levels of the newly
excavated lower ground floor of the dwelling, which results in a maximum building height of 9.7m.

Compliance Assessment
Clause Compliance with

Requirements
1.9A Suspension of covenants, agreements and instruments Yes
4.3 Height of buildings No
7.1 Acid sulfate soils Yes
7.2 Earthworks Yes
7.6 Biodiversity protection Yes
7.7 Geotechnical hazards Yes
7.10 Essential services Yes

Detailed Assessment

Zone C4 Environmental Living

The underlying objectives of the C4 Environmental Living zone are:

To provide for low-impact residential development in areas with special ecological, scientific or
aesthetic values.

Comment:

The extent of the modified building form does not constitute low-impact residential
development. As assessed against the desired future character provisions under A4.3, the
proposal is found to cause adverse impacts upon the surrounding land and the aesthetic
values of the broader Bilgola locality. 

To ensure that residential development does not have an adverse effect on those values.

Comment:

As discussed above, the modified development would have an adverse impact on the aesthetic
values of the area. 

To provide for residential development of a low density and scale integrated with the landform
and landscape.

Comment:

As assessed against the desired future character provisions under A4.3, the proposal is not
considered to be low density and scale.

To encourage development that retains and enhances riparian and foreshore vegetation and
wildlife corridors.
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Comment:

The modifications are located above the approved footprint and do not require the removal of
any significant vegetation.
 

Conclusion:

For the reasons detailed above, the proposal is assessed as inconsistent with the objectives of
the C4 Environmental Living zone.

4.3 Height of buildings

Description of Non-compliance

 Development standard:  Height of buildings
 Requirement:  8.5m
 Proposed:  9.7m
 Percentage variation to requirement:  11.7%
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Figure 1. Building height non-compliance.

Clause 4.3 (2D) allows a concessional height up to 10.0m where the buildings footprint is situated on a
slope that is in excess of 16.7 degrees (30%) and subject to the following:

(a)  the consent authority is satisfied that the portion of the building above the maximum height shown
for that land on the Height of Buildings Map is minor, and
(b)  the objectives of this clause are achieved, and
(c)  the building footprint is situated on a slope that is in excess of 16.7 degrees (that is, 30%), and
(d)  the buildings are sited and designed to take into account the slope of the land to minimise the
need for cut and fill by designs that allow the building to step down the slope.

The approved development is located on a slope of approximately 31%, with a maximum height of
9.3m. In the original assessment, the upper level was carefully designed to be consistent with these
requirements and thus granted a concession for a height of up to 10m.

The proposed modification would increase the maximum height to 9.7m. As mentioned earlier in the
report, this height increase is a technicality due to excavation carried out for the approved lower-
ground floor. In fact, the modification involves a reduction in the ridge height to RL 49.25 (a decrease
of 0.28m). Consequently, there is no discernible change to the overall vertical profile of the building.

However, the proposed modifications to Level 1 would significantly increase the building's horizontal
extent beyond the 8.5m height plane, resulting in excessive bulk and scale that is inconsistent with the
desired local character. This is illustrated diagrammatically below:

Figure 2. Comparison of the proposed v approved building's planar/latitudinal extent beyond the 8.5m
standard.

Therefore, the portion of the modified building above the maximum height is not considered minor and
does not meet the relevant criteria under subclause 2D of the height of buildings control within PLEP
2014. Consequently, for the purpose of this assessment, the modified proposal is evaluated against
the 8.5m standard.
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Assessment of Request to vary a Development Standard

Whilst the modification application will result in a building height that exceeds the maximum permitted
by Clause 4.3 of the Pittwater LEP 2014, the application does not strictly need to address the
requirements of Clause 4.6. 

The application has been made under Section 4.55 of the Environmental Planning and Assessment
(EPA) Act 1979, which is a free standing provision that in itself authorises the development to be
approved notwithstanding any breach of development standards. Section 4.55 is subject to its own
stand-alone tests (such as the substantially the same test and consideration of all relevant Section
4.15 matters) and does not rely upon having a Clause 4.6 variation in order to determine the
modification application. 

Clause 4.6 regulates whether development consent may be granted, not whether an existing consent
may be modified, and therefore does not apply to Section 4.55 modification applications. As such, the
applicant is not required to submit a written request adequately addressing the matters required to be
demonstrated by cl 4.6(3).

Notwithstanding that Clause 4.6 does not apply to Section 4.55 modification applications, the merits of
the variation have been assessed with regard to the objectives of the height of buildings development
standard and the underlying objectives of the C4 Environmental Living zone. Notwithstanding that
Clause 4.6 does not strictly apply, the assessment has also taken into consideration the relevant tests
of the recent judgement contained within Initial Action Pty Ltd v Woollahra Municipal Council [2018]
NSWLEC 118.

Compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case

Comment:

Council is not satisfied that the Applicant has demonstrated that compliance with the development
standard is unreasonable or unnecessary in the circumstances of this application for the following
reasons:

The modified development will result in a bulk and scale that is not consistent with the desired
future character of the surrounding area.
Adverse amenity impacts on adjoining properties with respect to visual impact and
overshadowing.
The overall design of the proposal does not adequately respond to the constraints of the site
and the pattern and configuration of adjoining land/development, and as such there is no
justification for not meeting the applicable development standard.

There are sufficient environmental planning grounds to justify contravening the development
standard

Comment:

The proposal's design is reasonably constrained by the slope of the land, however, this alone is not a
valid reason to dispense with the requirements of the height of buildings development standard,
particularly when the modified development has several non-compliances with the controls of the
Pittwater 21 DCP, resulting in unacceptable amenity impacts. Taking all these matters into
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consideration, the assessment finds that the applicant has not demonstrated that there are sufficient
environmental planning grounds to justify the contravention of Clause 4.3 Height of Buildings.

4.3 Height of Buildings

(1) The objectives of this clause are as follows—

a) to ensure that any building, by virtue of its height and scale, is consistent with the desired
character of the locality,

Comment:

The proposed setback of the first floor was rejected in the original development application as it
resulted in an undesired height and scale that did not comply with relevant side boundary
setback controls and within close proximity to the neighbouring site. The modification to the
dwelling generally presents a built form similar to that originally proposed and it is not
considered to adequately minimise bulk and scale and to be consistent with the desired future
character of the area.

The proposal does not satisfy this objective.

b) to ensure that buildings are compatible with the height and scale of surrounding and nearby
development,

Comment:

The proposal is incompatible in height and bulk with surrounding and nearby development,
which generally consists of two-storey dwellings within landscaped settings.

The proposal does not satisfy this objective.

c) to minimise any overshadowing of neighbouring properties,

Comment:

Given the proposed building height, setback and building envelope breaches, it cannot be said
that the proposal minimises overshadowing of neighbouring properties.

The proposal does not satisfy this objective.

d) to allow for the reasonable sharing of views,

Comment:

With regards to view loss, a detailed assessment has been carried out within Part C1.3 View
Sharing of this report, which has considered the proposals impacts on public and private views.
In summary, it was determined that due to the location of the non-compliant roof areas there
would be no adverse impacts on the maintenance of public and private views, while the
proposal as a whole was considered to achieve a reasonable sharing of views.

The development satisfies this objective.
 
e) to encourage buildings that are designed to respond sensitively to the natural topography,
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Comment:

The proposed changes do not result in additional excavation, ensuring that the proposal
responds to the natural topography. The variation to the height control occurs as a result of the
siting of the approved dwelling in conjunction with the sloping topography of the site.
 
The development satisfies this objective.

f) to minimise the adverse visual impact of development on the natural environment, heritage
conservation areas and heritage items,

Comment:

The proposal is considered to cause an unacceptable level of visual impact on the scenic quality
and heritage value of the locality by way of the dwellings height, proportions,and siting.
 
The proposal does not satisfy this objective.
 

Zone Objectives

The underlying objectives of the C4 Environmental Living zone are:

To provide for low-impact residential development in areas with special ecological, scientific or
aesthetic values.
To ensure that residential development does not have an adverse effect on those values.
To provide for residential development of a low density and scale integrated with the landform
and landscape.
To encourage development that retains and enhances riparian and foreshore vegetation and
wildlife corridors.

Comment:

As assessed earlier in this report, the modified development is found to be inconsistent with the
objectives of the zone and the proposed building height variation contributes to this inconsistency.  
 
Conclusion:

For the reasons detailed above, the proposal is considered to be inconsistent with the objectives of
the C4 Environmental Living zone.

Public Interest

Matters relevant to public interest in respect of the development are considered in the relevant
sections of this report as per Section 4.15(1)(e) of the EPA Act.

To summarise, the proposed development is not consistent with the relevant objectives of the Height
of Buildings development standard, being:
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to ensure that any building, by virtue of its height and scale, is consistent with the desired
character of the locality,
to ensure that buildings are compatible with the height and scale of surrounding and nearby
development,
to minimise any overshadowing of neighbouring properties,
to minimise the adverse visual impact of development on the natural environment, heritage
conservation areas and heritage items.

To elaborate, the proposed variation is found to result in a bulk and scale that is inconsistent with the
existing and future desired character of the surrounding area, will result in a loss of solar access to the
property east of the subject site and is likely to give rise to an adverse visual impact.

Pittwater 21 Development Control Plan

Built Form Controls
 Built Form
Control

Requirement Approved Proposed Complies

 Front building
line

6.5m 10m 10.0m (Upper level
Balcony)

Yes

 Rear building
line

6.5m 2.6m (paving) Unaltered N/A

 Side building
line

2.5m (W) 1.4m (stairs)
1.2m (dwelling addition)

1.2m - 2.1m (Upper level) No

1m (E) 1.2m (dwelling addition) 1.2m - 2.1m (Upper level) Yes
 Building
envelope

3.5m (W) Outside envelope Extent of non-compliance
increased

No

3.5m (E) Outside envelope Extent of non-compliance
increased

No

 Landscaped
area

60%
(476.22sqm)

 56.1% (445.42sqm)
including variation

Unaltered N/A

Compliance Assessment
Clause Compliance

with
Requirements

Consistency
Aims/Objectives

A1.7 Considerations before consent is granted No No
A4.3 Bilgola Locality No No
B1.3 Heritage Conservation - General Yes Yes
B1.4 Aboriginal Heritage Significance Yes Yes
B3.1 Landslip Hazard Yes Yes
B4.7 Pittwater Spotted Gum Forest - Endangered Ecological
Community

Yes Yes

B5.15 Stormwater Yes Yes
B8.1 Construction and Demolition - Excavation and Landfill Yes Yes
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Clause Compliance
with

Requirements

Consistency
Aims/Objectives

B8.3 Construction and Demolition - Waste Minimisation Yes Yes
C1.1 Landscaping Yes Yes
C1.2 Safety and Security Yes Yes
C1.3 View Sharing No Yes
C1.4 Solar Access No No
C1.5 Visual Privacy Yes Yes
C1.6 Acoustic Privacy Yes Yes
C1.7 Private Open Space Yes Yes
C1.23 Eaves Yes Yes
D3.1 Character as viewed from a public place No No
D3.3 Building colours and materials Yes Yes
D3.6 Front building line Yes Yes
D3.7 Side and rear building line No No
D3.9 Building envelope No No
D3.11 Landscaped Area - Environmentally Sensitive Land Yes Yes
D3.15 Scenic Protection Category One Areas Yes Yes

Detailed Assessment

A1.7 Considerations before consent is granted

Before granting development consent, Council must be satisfied that the development is consistent
with:

Pittwater Local Environment Plan 2014
Desired Character of the Locality
Development controls applicable to the development
Relevant matters of consideration under Section 4.15 Evaluation of the Environmental
Planning and Assessment Act (EPA) 1979

As detailed under the relevant sections of this report, the development is assessed as being
inconsistent with the following planning controls:

Pittwater Local Environmental Plan 2014 - Zone C4 Environmental Living
Pittwater Local Environmental Plan 2014 - 4.3 Height of buildings
Pittwater 21 Development Control Plan - A4.3 Bilgola Locality
Pittwater 21 Development Control Plan - C1.4 Solar Access
Pittwater 21 Development Control Plan - D3.1 Character as viewed from a public place
Pittwater 21 Development Control Plan - D3.7 Side and rear building line
Pittwater 21 Development Control Plan - D3.9 Building envelope
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Having regard to the above, the development is inconsistent with this clause and therefore does not
satisfy the relevant matters of consideration of the EPA Act 1979 - Section 4.15 Evaluation and is
recommended for refusal on this basis. 

A4.3 Bilgola Locality

The Desired Future Character (DFC) of the locality is detailed within Clause A4.3 Bilgola Locality as
follows:

The Bilgola locality will remain primarily a low-density residential area with dwelling houses a
maximum of two storeys in any one place in a landscaped setting, integrated with the landform
and landscape. Secondary Dwellings can be established in conjunction with another dwelling to
encourage additional opportunities for more compact and affordable housing with minimal
environmental impact in appropriate locations. Future development is to be located so as to be
supported by adequate infrastructure, including roads, water and sewerage facilities, and public
transport.

(Note: Bold emphasis added to the most relevant sections) 

Comment:

The proposal is not a low-density development of two storeys, as the extensions to the approved third
floor element significantly exceed the 8.5m building height control and would not preserve the
character or visual quality of the surrounding built and natural environments. 

The modified proposal is not considered to represent a site-responsive design and involves significant
variations to the building height standard and DCP built form  controls, which will result in
unreasonable visual and amenity impacts.

Accordingly, the proposal is assessed as being inconsistent with the DFC of the Bilgola Locality. 

C1.3 View Sharing

Merit Consideration

A reasonable sharing of views amongst dwellings. (S)

In determining the extent of potential view loss to adjoining and nearby properties, the four (4)
planning principles outlined within the Land and Environment Court Case of Tenacity Consulting Pty
Ltd Vs Warringah Council (2004) NSWLEC 140, are applied to the proposal.

1. Nature of the views affected
“The first step is the assessment of the views to be affected. Water views are valued more highly than
land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) are valued more
highly than views without icons. Whole views are valued more highly than partial views, e.g. a water
view in which the interface between land and water is visible is more valuable than one in which it is
obscured".

Comment to Principle 1:
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No.235 Hudson Parade: This property adjoins the site to the east. There is currently a two-storey
dwelling house that enjoys views. The affected views are generally to the south-west and west of the
property and include views of Pittwater waterway. The views are heavily obstructed by existing
vegetation and existing buildings.

Figure 3. Existing views from No.235 Hudson Parade to the south-west (taken from rear garden -
observation deck)
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Figure 4. Existing views from No.235 Hudson Parade to the south (taken from rear garden -
observation deck)
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Figure 5. Existing views from No.235 Hudson Parade to the west (taken from south facing, upper floor
front balcony located off the living room)
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Figure 6. Existing views from No.235 Hudson Parade to the south (taken from south facing, upper
floor front balcony located off the living room) - Unobstructed by the proposal 

2. What part of the affected property are the views obtained

“The second step is to consider from what part of the property the views are obtained. For example the
protection of views across side boundaries is more difficult than the protection of views from front and
rear boundaries. In addition, whether the view is enjoyed from a standing or sitting position may also
be relevant. Sitting views are more difficult to protect than standing views. The expectation to retain
side views and sitting views is often unrealistic”.

Comment to Principle 2:
This property enjoys views across the rear boundary to the south and the side boundary to the west.
The views are obtained from both standing and seated positions within internal and external areas of
the dwelling on the first floor, including the living areas and external balcony. In addition, views are
also obtained from the rear garden.  

3. Extent of impact

“The third step is to assess the extent of the impact. This should be done for the whole of the property,
not just for the view that is affected. The impact on views from living areas is more significant than
from bedrooms or service areas (though views from kitchens are highly valued because people spend
so much time in them). The impact may be assessed quantitatively, but in many cases this can be
meaningless. For example, it is unhelpful to say that the view loss is 20% if it includes one of the sails
of the Opera House. It is usually more useful to assess the view loss qualitatively as negligible, minor,
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moderate, severe or devastating”.

Comment to Principle 3:

As indicated in the figures above, various locations at No. 235 Hudson Parade offer views of the
Pittwater waterway. The dwelling is a two-storey house, generally oriented to the south. As detailed in
Figures 4 and 6, the views over the southern front boundary will not be impacted by the modified
development. Views of the Pittwater waterway to the south-west of the proposed additions are also
expected to be retained. The modified additions will not have an discernible impact on the views of
vegetation and filtered views of the Pittwater waterway from No. 235 Hudson Parade, compared to the
approved form. Considering the entirety of the views from No. 235 Hudson Parade, and the fact that
the views of the Pittwater waterway from the principal living areas to the south are unaffected by the
proposal, the extent of the impact is considered minor.

4. Reasonableness of the proposal that is causing the impact

“The fourth step is to assess the reasonableness of the proposal that is causing the impact. A
development that complies with all planning controls would be considered more reasonable than one
that breaches them. Where an impact on views arises as a result of non-compliance with one or more
planning controls, even a moderate impact may be considered unreasonable. With a complying
proposal, the question should be asked whether a more skilful design could provide the applicant with
the same development potential and amenity and reduce the impact on the views of neighbours. If the
answer to that question is no, then the view impact of a complying development would probably be
considered acceptable and the view sharing reasonable.”

Comment to Principle 4:
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Figure 7. View analysis provided by applicant demonstrating view impact of height and envelope
variations on views from No.235 Hudson Parade (*Note this photo montage is not certified, however
the additions are generally in alignment with Council's calculations, and are presented in a more
practical format. On that basis, the diagrams are included for illustrative purposes.)

Figure 7 above is a view analysis provided by the applicant, demonstrating the proposed view loss
compared to the approved outcome. As shown, the loss of views is primarily due to the previously
approved works, with additional impacts occurring only to minor portions of vegetation and existing
buildings. Overall, the view loss associated with the modified proposal is considered minor when
viewed in the context of the entirety of views obtained from this property. The view loss associated
with the development would primarily affect the rear garden over a side boundary.

As such, the proposal is not considered to result in an unreasonable view loss for the neighbouring
dwelling at No. 235 Hudson Parade and will satisfy the provisions of this clause.

C1.4 Solar Access

Description of Non-compliance

The DCP control notes the following:
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The main private open space of each dwelling and the main private open space of any
adjoining dwellings are to receive a minimum of 3 hours of sunlight between 9am and 3pm on
June 21st.   
Windows to the principal living area of the proposal, and windows to the principal living area of
adjoining dwellings, are to receive a minimum of 3 hours of sunlight between 9am and 3pm on
June 21st (that is, to at least 50% of the glazed area of those windows).

The primary living room/kitchen windows of the dwelling at No. 235 Hudson Parade are oriented to the
west and experience additional overshadowing during the afternoon. Consequently, the extent of
sunlight retained is less than 3 hours, thus not complying with the control.

Merit Consideration

With regard to the consideration for a variation, the development is assessed against the underlying
Outcomes of the Control as follows:

Residential development is sited and designed to maximise solar access during mid-winter. 
A reasonable level of solar access is maintained to existing residential properties, unhindered
by adjoining development. 
Reduce usage and/dependence for artificial lighting.

Comment:

Although the affected living room windows are susceptible to overshadowing due to the
orientation of the lots, the extent of overshadowing is exacerbated by the significantly non-
compliant upper level, noting variations in building height and envelope controls. Therefore, it
cannot be said that the proposal is sited and designed to maximize solar access and thus does
not maintain a reasonable level of solar access.

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant outcomes of the control.

Accordingly, this assessment finds that the proposal is not supported, in this particular circumstance.

C1.5 Visual Privacy

Merit Consideration

Concern was raised by neighbours regarding the privacy impacts resulting from the proposed
development.

Accordingly, an assessment against Clause C1.5 of the P21DCP is provided below.

The development is assessed against the underlying Outcomes of the Control as follows:

Habitable rooms and outdoor living areas of dwellings optimise visual privacy through good
design.
A sense of territory and safety is provided for residents.
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Comment:

Privacy concerns have been raised by the adjoining neighbor to the east (No. 235 Hudson
Parade) regarding the extension of the approved Level 1 deck. The deck will be accessed from
a bedroom, which is not considered to be a highly used part of the dwelling, according to the
planning principle in Meriton v Sydney City Council [2004] NSWLEC 313, where overlooking
from a living area is more objectionable than from a bedroom, as people tend to spend less
time there. In addition, the proposed balcony will be oriented towards the street and will be
consistent with the established front building line. As such, a reasonable level of privacy will be
maintained between buildings.

Privacy concerns have also been raised in relation to the modified north-facing windows of the
upper floor addition and the privacy impacts on the adjoining south-facing windows of No. 235
Hudson Parade. The proposed north-facing windows would be oriented towards the north and
the rear garden of the subject site. Given the orientation of these windows (from low-use
rooms), the proposal is not considered to give rise to unacceptable privacy impacts on this
neighbour.

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant outcomes of the control.

Accordingly, this assessment finds that the proposal is not supported, in this particular circumstance.

D3.1 Character as viewed from a public place

Description of Non-Compliance
 
As demonstrated by the proposal's numerous and significant variations to the applicable built form
controls, the proposal is considered to be non-compliant with the following provision of this control:

The bulk and scale of buildings must be minimised

Merit Assessment

With regard to the consideration for a variation, the development is assessed against the underlying
Objectives of the Control as follows:

To achieve the desired future character of the Locality.
To ensure new development responds to, reinforces and sensitively relates to the spatial
characteristics of the existing built and natural environment.
To enhance the existing streetscapes and promote a scale and density that is in keeping with
the height of the natural environment.
The visual impact of the built form is secondary to landscaping and vegetation, or in
commercial areas and the like, is softened by landscaping and vegetation.
High quality buildings designed and built for the natural context and any natural hazards.
Buildings do not dominate the streetscape and are at 'human scale'. Within residential areas,
buildings give the appearance of being two-storey maximum.
To preserve and enhance district and local views which reinforce and protect the Pittwater's
natural context.
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To enhance the bushland vista of Pittwater as the predominant feature of the landscape with
built form, including parking structures, being a secondary component.
To ensure that development adjacent to public domain elements such as waterways, streets,
parks, bushland reserves and other public open spaces, compliments the landscape character,
public use and enjoyment of that land.

Comment:

As detailed earlier in this report, the modified development does not achieve the DFC of the Bilgola
Locality, enhance the existing streetscape or maintain a 'human scale' and two-storey appearance.

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of the control.

Accordingly, this assessment finds that the proposal is not supported, in this particular circumstance.

D3.7 Side and rear building line

Description of Non-Compliance

The modification proposes reducing the minimum upper level side setbacks from 2.5m to 1.2m, which
does not comply with the required 2.5m for one side.

No changes are proposed to the approved rear setback.

Merit Assessment

With regard to the consideration for a variation, the development is assessed against the underlying
Objectives of the Control as follows:

To achieve the desired future character of the Locality.

Comment:

The proposal is found to be inconsistent with the DFC of the Bilgola Locality, as assessed
under A4.3. 

The bulk and scale of the built form is minimised.

Comment:

As demonstrated by the setback, building envelope and building height breaches, it cannot be
said that the bulk and scale of the built form has been minimised. 

Equitable preservation of views and vistas to and/or from public/private places.

Comment:

This matter has been addressed elsewhere within the report (refer to Clause C1.3 View
Sharing under P21DCP). In summary, the proposal is considered to equitably preserve the
available views and vistas to and/or from public and private places.
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To encourage view sharing through complimentary siting of buildings, responsive design and
well-positioned landscaping.

Comment:

As noted above, the proposal achieves reasonable view sharing.
 
To ensure a reasonable level of privacy, amenity and solar access is provided within the
development site and maintained to residential properties.

Comment:

The proposed side setback non-compliance contributes to the unreasonable solar access
impacts of the development. 

Substantial landscaping, a mature tree canopy and an attractive streetscape.

Comment:

The modifications will be carried out above the approved footprint and do not involve the
removal of any significant vegetation.

Flexibility in the siting of buildings and access.

Comment:

Given the resulting visual and amenity impacts to surrounding properties, the degree of
flexibility sought in relation to siting of the upper level is not acceptable in this case. 

Vegetation is retained and enhanced to visually reduce the built form.

Comment:

No significant vegetation is proposed for removal.

To ensure a landscaped buffer between commercial and residential zones is established.

Comment:

N/A - the site is not in proximity to any commercial zone. 

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of the control.

Accordingly, this assessment finds that the proposal is not supported, in this particular circumstance.

D3.9 Building envelope

Description of Non-Compliance

The control requires that structures are contained within a 3.5m high envelope measured at the side
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boundaries before turning inwards at 45 degrees. 

The modified breaches of the building envelope control at the eastern and western elevations are
indicated on the below Figures.

Figure 8. Proposed envelope non-compliance. Additional envelope breach on the elevations shown in
green, existing/approved envelope breach shown in red. Roof plan - Envelope breach shown in
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hatched orange.

Figure 9. Approved envelope non-compliance. Additional envelope breach on the elevations shown in
green, existing envelope breach shown in pink. Roof plan - Envelope breach shown in hatched
orange.
 
Merit Assessment

With regard to the consideration for a variation, the development is assessed against the underlying
Objectives of the Control as follows:

To achieve the desired future character of the Locality.

Comment:

The proposal is found to be inconsistent with the DFC of the Bilgola Locality, as assessed
under A4.3. 

To enhance the existing streetscapes and promote a building scale and density that is below
the height of the trees of the natural environment.
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Comment:

The modified development would not enhance the existing streetscape or result in a scale and
density that is below the height of the tree canopy. 

To ensure new development responds to, reinforces and sensitively relates to spatial
characteristics of the existing natural environment.

Comment:

Spatial characteristics are taken to refer to topography and vegetation. The extent of envelope
encroachments, building height and side setback breaches are not reflective of a design that
responds to the spatial characteristics of the existing natural environment.
 
The bulk and scale of the built form is minimised.

Comment:

As demonstrated by the setback, building envelope and building height breaches, it cannot be
said that the bulk and scale of the built form has been minimised. 

Equitable preservation of views and vistas to and/or from public/private places.

Comment:

This matter has been addressed elsewhere within the report (refer to Clause C1.3 View
Sharing under P21DCP). In summary, the proposal is considered to equitably preserve the
available views and vistas to and/or from public and private places.
 
To ensure a reasonable level of privacy, amenity and solar access is provided within the
development site and maintained to residential properties.

Comment:

The proposed building envelope non-compliances contribute to the unreasonable amenity and
solar access impacts of the development. 

Vegetation is retained and enhanced to visually reduce the built form.

Comment:

No significant vegetation is proposed for removal.

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of the control. Accordingly, this assessment finds that the proposal is not
supported, in this particular circumstance.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly affect threatened species, populations or ecological communities, or
their habitats.
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CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.

POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2022

Section 7.12 contributions were levied on the Development Application.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2021;
All relevant and draft Environmental Planning Instruments;
Pittwater Local Environment Plan;
Pittwater Development Control Plan; and
Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental
Effects, all other documentation supporting the application and public submissions, in this regard the
application is not considered to be acceptable and is recommended for refusal.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Inconsistent with the objectives of the DCP
Inconsistent with the zone objectives of the LEP
Inconsistent with the aims of the LEP
Inconsistent with the objectives of the relevant EPIs
Inconsistent with the objects of the Environmental Planning and Assessment Act 1979

PLANNING CONCLUSION

This report finds that the proposed modifications to the approved scheme are significantly non-
compliant and is inconsistent with the desired future character envisaged by the planning controls.

Despite attempts to improve compliance by reducing the ridge height, the modified proposal includes
excessive upper-level extensions that are inappropriate and unsuitable for the site.

The proposal is particularly problematic due to its excessive bulk and scale, significant building height
variations, and multiple built form non-compliances.
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The desire for additional floor space on the upper level has resulted in a number of avoidable adverse
consequences for adjoining properties and the area.

The modification departs significantly from the approved outcome, which was carefully designed to
balance the site's constraints and ensure the height did not unduly impact the amenity of adjoining
properties.

The modified built form is excessive in bulk and scale and involves significant non-compliances with
both LEP and DCP controls, which are intended to limit the intensity and impact of development. The
proposal does not appropriately respond to neighbouring developments and will result in an
unacceptable level of visual and amenity impacts to adjoining properties and the surrounding locality.

The proposed variation to the building height development standard contributes to unreasonable
visual and amenity impacts of the development.

The objections relating to built-form non-compliances, bulk and scale, amenity and visual impacts,
desired future character, are relevant, concurred with, and form reasons for refusal of the application.

Accordingly, for the reasons set out in this report, the Panel should not support the modification
application.
It is considered that the proposed development does not satisfy the appropriate controls and that all
processes and assessments have been satisfactorily addressed.

RECOMMENDATION

THAT Council , as the consent authority REFUSE Modification Application No. Mod2024/0027 for
Modification of Development Consent DA2021/1666 granted for alterations and additions to a dwelling
house including swimming pool and detached pool pavilion/outbuilding on land at Lot 69 DP
13760,233 Hudson Parade, CLAREVILLE, subject to the reasons outlined as follows:

1. Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the Clause 1.2 Aims of The Plan of the Pittwater
Local Environmental Plan 2014.

2.   
1. Height of Buildings

Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act
1979, the proposed development is inconsistent with the provisions of Clause 4.3
Height of Buildings of the Pittwater Local Environmental Plan 2014.

Particulars:

i) The proposal is inconsistent with the underlying objectives of Clause 4.3 Height of
Buildings of PLEP 2014, as the proposed variation is found to result in a bulk and scale
that is inconsistent with the existing and future desired character of the surrounding
area, will result in a loss of solar access to the property east of the subject site and is
likely to give rise to an adverse visual impact. 

2. Desired Future Character
Pursuant to Section 4.15(1)(a)(i) and (iii) of the Environmental Planning and
Assessment Act 1979, the proposed development is inconsistent with the provisions of
Clause A4.3 Bilgola Locality Locality of the Pittwater 21 Development Control Plan.
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Particulars:

i) The proposal, due to its excessive bulk, its impact on the amenity of adjoining
properties and users of the public domain, its poor relationship with the subject property
is inconsistent with the objectives with the Desired Future Character provisions of the
Bilgola Locality.

3. Amenity
Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act
1979, the proposed development is inconsistent with the provisions of Clause C1.4
Solar Access of the Pittwater 21 Development Control Plan.

Particulars:

i) The proposed building height, bulk, siting and design result in unacceptable impacts
upon adjoining properties in overshadowing.

4. Built form
Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act
1979, the proposed development is inconsistent with the provisions of Clause D3.1
Character as viewed from a public place, D3.7 Side and rear building line and D3.9
Building envelope of the Pittwater 21 Development Control Plan.

Particulars:

i) The modified built form would result in adverse amenity impacts upon adjoining
properties and diminish the character of the surrounding locality.

5. BASIX Certificate

Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act
1979 the proposed development is inconsistent with the provisions of State
Environmental Planning Policy (Sustainable Buildings) 2022.
Particulars:

i) A valid BASIX certificate has not been submitted with the modification application.

6. Public Interest
Pursuant to Section 4.15(1)(e) of the Environmental Planning and Assessment Act
1979, the proposed development is not in the public interest.

Particulars:

i) The development is not in the public interest having regard to the matters set out in
the submissions to the extent that the concerns raised are consistent with Council's
assessment. 
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