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AGENDA

NORTHERN BEACHES LOCAL PLANNING PANEL
MEETING

Notice is hereby given that a Meeting of the Northern Beaches Local Planning
Panel will be held in the Council Chambers, Civic Centre, Dee Why on

THURSDAY 29 AUGUST 2019

Beginning at 1.00pm for the purpose of considering and determining matters
included in this agenda.

e

Peter Robinson
Executive Manager Development Assessment
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Panel Members

Paul Vergotis Chair

Brian Kirk Town Planner

Graham Brown Town Planner

John Simmonds Community Representative
Quorum

A quorum is three Panel members

Conflict of Interest

Any Panel Member who has a conflict of Interest must not be present at the site inspection and
leave the Chamber during any discussion of the relevant Iltem and must not take part in any
discussion or voting of this Item.
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Agenda for a Meeting of the Northern Beaches Local Planning Panel
to be held on Thursday 29 August 2019
in the Council Chambers, Civic Centre, Dee Why

Commencing at 1.00pm

1.0

2.0
2.1

3.0
3.1

3.2

3.3

APOLOGIES & DECLARATIONS OF INTEREST

MINUTES OF PREVIOUS MEETING
Minutes of Northern Beaches Local Planning Panel held 21 August 2019

DEVELOPMENT APPLICATIONS ... e

DA2018/1800 - 91-93 Mcintosh Road, Narraweena - Demolition of existing
structures and construction of a shop top housing development, including
ground floor commercial/retail and nine apartments, with basement parking
and strata SUDAIVISION ........coooiiiiiii

DA2019/0135 - 4 Villiers Place, Cromer - Construction of additional warehouse
units to an approved Industrial Warehouse Development (DA2018/1300) ............

DA2019/0167 - 1/13 & 2/13 Gondola Road, North Narrabeen - Use of
premises associated with an indoor recreation facility..............cccooooiiiiin .
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2.0 MINUTES OF PREVIOUS MEETING

2.1 MINUTES OF NORTHERN BEACHES LOCAL PLANNING PANEL HELD 21 AUGUST
2019

RECOMMENDATION

That the Panel note that the Minutes of the Northern Beaches Local Planning Panel held 21
August 2019 were adopted by the chairperson and have been posted on Council’s website.
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3.0 DEVELOPMENT APPLICATIONS

ITEM 3.1 DA2018/1800 - 91-93 MCINTOSH ROAD, NARRAWEENA -
DEMOLITION OF EXISTING STRUCTURES AND
CONSTRUCTION OF A SHOP TOP HOUSING DEVELOPMENT,
INCLUDING GROUND FLOOR COMMERCIAL/RETAIL AND
NINE APARTMENTS, WITH BASEMENT PARKING AND
STRATA SUBDIVISION

AUTHORISING MANAGER  STEVE FINDLAY

TRIM FILE REF 2019/476738
ATTACHMENTS 1 JAssessment Report
2 U Clause 4.6

3 1 Site Plan and Elevations

PURPOSE

This application has been referred to the Northern Beaches Local Planning Panel as the
development contravenes a development standard imposed by an environmental planning
instrument by more than 10% or non-numerical development standards.

RECOMMENDATION OF MANAGER DEVELOPMENT ASSESSMENT

That the Northern Beaches Local Planning Panel, on behalf of Northern Beaches Council as the
consent authority, approves Application No. DA2018/1800 for Demolition of existing structures
and construction of a shop top housing development, including ground floor commercial/retail and
nine apartments, with basement parking and strata subdivision at Lot 101 & 102 DP 868560, 91-
93 MclIntosh Road, Narraweena subject to the conditions and for the reasons set out in the
Assessment Report.
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ITEM NO. 3.1 - 29 AUGUST 2019

DEVELOPMENT APPLICATION ASSESSMENT REPORT

‘Application Number:

|pA2018/1800

Responsible Officer:

Daniel Milliken

Land to be developed (Address):

Lot 102 DP 868560, 91 Mcintosh Road NARRAWEENA
NSW 2099
Lot 101 DP 868560, 93 McIntosh Road NARRAWEENA
NSW 2099

Proposed Development:

Demolition of existing structures and construction of a shop
top housing development, including ground floor
commercial/retail and nine apartments, with basement
parking and strata subdivision

Zoning:

Warringah LEP2011 - Land zoned B1 Neighbourhood
Centre
Warringah LEP2011 - Land zoned B1 Neighbourhood
Centre

Development Permissible: Yes

Existing Use Rights: No

Consent Authority: Northern Beaches Council
Delegation Level: NBLPP

Land and Environment Court Action: |No

Owner: Salt & Pepper Projects Pty Ltd
Applicant: Stefano Macri

Application lodged: 08/11/2018

Integrated Development: No

Designated Development: No

State Reporting Category: Mixed

Notified: 21/11/2018 to 08/12/2018
Advertised: 24/11/2018

Submissions Received:

1

Clause 4.6 Variation:

4.3 Height of buildings: 39.35%

Recommendation:

Approval

Estimated Cost of Works:

| 3,853,502.00

EXECUTIVE SUMMARY

Northern Beaches Council is in receipt of Development Application No. DA2018/1800 for a three storey

shop top housing development with basement car parking and strata subdivision located at Nos. 93 and

91 McIntosh Road, Narraweena.

DA2018/1800

Page 1 of 64
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The subject site is zoned B1 Neighbourhood Centre under the provisions of Warringah Local
Environmental Plan 2011 (WLEP 2011), and the proposed development is permissible with consent.

The public exhibition period generated only one submission raising concerns regarding the low number
of shops within the new development. This matter has been addressed within the report, and overall,
there were no matters raised that would warrant the refusal of the application in the public's interest.

The site has a unigue history. A Deed of Agreement exists between Council and the owners. This deed
dedicated land, that was previously part of the site, to Council for on-street car parking to service the
surrounding neighbourhood centre. In exchange for this land dedication, the floor area lost as a result,
would be taken into account in any future development application. However, as Section 4.15 of the
EP&A Act 1979 does not call up deeds of agreement for consideration (i.e. it is not a VPA, draft EPI,
etc), this deed cannot be considered in the assessment of this application, but forms important site
specific background information that is relevant to the assessment.

The applicant has proposed a portion of the floor area lost as part of the deed, as an upper level (3rd
storey). This results in the development exceeding the 8.5m height limit by a storey or 3.345m.

The proposal is therefore reliant upon a variation to the maximum building height development standard
prescribed by clause 4.3 of WLEP 2011, with a maximum variation of 39.35%. The assessment of this
variation cannot and does not consider the deed of agreement as the basis for assessing the variation.

The applicant's written request to vary this standard satisfactorily addresses the matters required (and
does not reference the deed in its arguments), and overall, the consent authority can be satisfied that
the relevant matters of clause 4.6 of WLEP 2011 have been properly addressed and the variation to the
development standard is acceptable and worthy of support.

The proposed development is a high quality architectural response to the context of the site. The
development, despite the breach of the height limit, will be compatible with the height, bulk and scale of
surrounding built form. The resultant development will provide a high level of amenity for future
occupants, and will not result in any adverse impacts upon the character of the streetscape or the
amenity of adjoining properties. As such, the proposal has been found to be consistent with the
principles of State Environmental Planning Policy No. 65 - Design Quality of Residential Apartment
Development (SEPP 65), the relevant objectives of the Apartment Design Guide, and the relevant
provisions of the WLEP 2011 and Warringah Development Control Plan 2011 (WDCP 2011).

The application has been referred to the Northern Beaches Local Planning Panel for determination in
accordance with the direction issued by the Minister for Planning on 23 February 2018, as the
application seeks consent for a three-storey shop top housing development that is subject to the
provisions of SEPP 65 and involves a variation to the building height development standard greater
than 10% .

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

DA2018/1800 Page 2 of 64
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ATTACHMENT 1
Assessment Report

ITEM NO. 3.1 - 29 AUGUST 2019

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant

Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;
e A review and consideration of all documentation provided with the application (up to the time of

determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the

proposal.

SUMMARY OF ASSESSMENT ISSUES

Warringah Local Environmental Plan 2011 - 4.3 Height of buildings
Warringah Development Control Plan - C3 Parking Facilities
Warringah Development Control Plan - D8 Privacy

SITE DESCRIPTION

Property Description:

Lot 102 DP 868560 , 91 McIntosh Road NARRAWEENA
NSW 2099
Lot 101 DP 868560 , 93 McIntosh Road NARRAWEENA
NSW 2099

Detailed Site Description:

The subject site is a corner lot, consisting of two properties
(Nos. 91 and 93 Mclntosh Road), on the southern side of
MclIntosh Road and the eastern side of Alfred Street.

The site is rectangular in shape, however, its northern and
western boundaries are set back further from the road when
compared to surrounding sites. This is to accommodate on-
street parking and will be discussed in more detail under
'Site History', below.

Existing on the site is a part two storey part single storey
shop top housing development containing nine retail
tenancies and no apartments. There is a driveway along the
eastern side of the site giving access to a rear service area
with parking for five cars.

The site is flood affected and slopes gently down towards
the south east. There is on-street parking along the northern
and western sides of the site (within the road reserve) as
shown in the aerial photo below.

The surrounding development consists of shop top housing
to the west and south, residential development to the east
and north east, and Narraweena Public School to the north
west.

Map:

DA2018/1800

Page 3 of 64
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SITE HISTORY

Deed of Agreement and Boundary Change

On 9 April 1997, a Deed of Agreement, between the owners and Council, was signed. This Deed
stated, in part:

'In consideration of the Owners agreeing to dedicate to the Council for road reserve that area so shown
on the plan annexed hereto, the council agrees that the area of land so dedicated shall be taken into
consideration in determining the development potential of the remainder of the land in Certificate of Title
Volume 13300 Folio 199 should any Development Application or Applications be made to the Council in
respect of the said remainder of the land."

Simply, in exchange for dedicating land to Council to provide parking for this area of neighbourhood
shops (not just for the subject site), Council agreed to take that area of land into account in the
assessment of any future DAs. The amount of land dedicated to Council was 334sqm.

While this is a reason for the additional floor (and breach of the height limit), the deed cannot be used in
the assessment of the variation. This will be discussed in more detail under Clause 4.6 in the WLEP
2011 section, below in this report.

PLM2018/0129

This was a prelodgement meeting held with the applicant to discuss the current proposal. Relevant
comments provided in the notes included:

"The proposal has a number of substantial non-compliances and critical design issues that will not
enable Council to support the proposal as presented. However, integrating the recommended changes
advised in these notes will enable the substantial height and storey non-compliance to be addressed
and supported. The upper floor (Level 2) must be substantially reduced (as detailed within these notes)
to meet the planning considerations appropriate to the site, including the Deed of Agreement (dated 9
April 1997). This will require design changes detailed within these notes to address objectives for the

DA2018/1800 Page 4 of 64
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LEP 2011 B1 Neighbourhood Centre zone and Part F1 Local and Neighbourhood Centres under the
DCP 2011 and SEPP 65 requirements.

Carparking and the additional upper floor elements are subject to considerations outlined within the
Deed of Agreement, dated 9 April 1997, made in association with the road widening and street parking
works undertaken in front of the site.

No building elements (above or below ground level) are to encroach within the stormwater easement
along the southern boundary."

The proposal has satisfactorily addressed the matters raised in the prelodgement meeting.
PROPOSED DEVELOPMENT IN DETAIL
Amended Plans

After a preliminary review of the proposal, Council met with the applicant to resolve a number of issues
relating to stormwater and the urban design aspects of the development.

An amended design was submitted on 25 February 2019. This design did not completely resolve the
issues and a further set of amended plans was submitted on 8 April 2019. This set of plans
satisfactorily resolved the issues.

On 4 July 2019, the applicant submitted a further set of amended plans. This set only included changes
to the basement and ground floor and increased the number of retail tenancies from three to four. This
increase was enabled by changes to the BCA allowing sprinkler systems throughout the building,
eliminating the need for a diesel pump & fire stairs exiting onto Alfred Street. The space previously
occupied by these services has now been proposed as a fourth retail tenancy.

On 26 July 2019 a final change was made to the plans. This change involved the addition of
two polycarbonate panels near the eastern boundary, adjacent to the neighbouring window at No. 89
Mclntosh Road. The panels will prevent any unreasonable acoustic impacts to No. 89 McIntosh Road.

The description of the proposal, below, is based on the consolidated 26 July 2019 set of plans.
The Proposed Development

The proposal seeks consent for a three storey shop top housing development with basement parking,
and strata subdivision. The proposed development contains four retail tenancies, one commercial
tenancy and nine apartments.

In detail the proposal includes:

Basement level - RL 71.77

12 x residential car spaces (including one accessible space),
2 x visitor spaces,

2 x commercial spaces (including one accessible space),

10 x bicycle spaces,

Storage spaces,

A plant room,

A WC,

Lift and stairwell core.

DA2018/1800 Page 5 of 64
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Ground floor- RLs 73.8, 74.21, 74.3 and 74.77

4 x retail tenancies,

1 x commercial tenancy,
Driveway access,
Waste rooms,

Lift and stairwell core.

First floor - RL 78.17

1 x 3 bedroom apartment,
3 x 2 bedroom apartments,
2 x 1 bedroom apartments,
Lobby,

Lift and stairwell core.

Second floor - RL 81.27

e 1x 3 bedroom apartment,
e 2 x2 bedroom apartments,
e Lobby,

e Liftand stairwell core.

The development also includes:

The construction of a new driveway and driveway crossing,

The construction of acoustic panels adjacent to No. 89 Mclntosh Road,
Associated landscaping works, and

Strata subdivision of the building.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:

Section 4.15 Matters for Comments

Consideration’

Section 4.15 (1) (a)(i) — Provisions |See discussion on “Environmental Planning Instruments” in this
of any environmental planning report.
instrument

Section 4.15 (1) (a)(ii) — Provisions |None applicable.
of any draft environmental
planning instrument

Section 4.15 (1) (a)(iii) — Warringah Development Control Plan applies to this proposal.
Provisions of any development
control plan

DA2018/1800 Page 6 of 64
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Section 4.15 Matters for Comments
Consideration'

Section 4.15 (1) (a)(iiia) — No planning agreement exists on the site, however, as outlined
Provisions of any planning above, there is a deed of agreement between the owners and
agreement Council.

While this deed of agreement exists, it has not been considered in
the assessment of this application (particularly the Clause 4.6
assessment) as itis not a formal planning agreement.

Section 4.15 (1) (a)(iv) — Division 8A of the EP&A Regulation 2000 requires the consent
Provisions of the Environmental authority to consider "Prescribed conditions" of development
Planning and Assessment consent. These matters have been addressed via a condition of
Regulation 2000 (EP&A consent.

Regulation 2000)
Clause 50(1A) of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the building
designer at lodgement of the development application. This
documentation has been submitted.

Clauses 54 and 109 of the EP&A Regulation 2000, Council
requested additional information and has therefore considered the
number of days taken in this assessment in light of this clause
within the Regulations.

Clause 92 of the EP&A Regulation 2000 requires the consent
authority to consider AS 2601 - 1991: The Demolition of
Structures. This matter has been addressed via a condition of
consent.

Clauses 93 and/or 94 of the EP&A Regulation 2000 requires the
consent authority to consider the upgrading of a building (including
fire safety upgrade of development). This matter has been
addressed via a condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider insurance requirements under the Home
Building Act 1989. This matter has been addressed via a
condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider the provisions of the Building Code of
Australia (BCA). This matter has been addressed via a condition
of consent.

Clause 143A of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the building
designer prior to the issue of a Construction Certificate. This
matter may be addressed via a condition of consent.

Section 4.15 (1) (b) — the likely (i) Environmental Impact

impacts of the development, The environmental impacts of the proposed development on the

including environmental impacts  |natural and built environment are addressed under the

on the natural and built Warringah Development Control Plan section in this report.
DA2018/1800 Page 7 of 64
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Section 4.15 Matters for Comments
Consideration'

environment and social and
economic impacts in the locality (ii) Social Impact

The proposed development will not have a detrimental social
impact in the locality considering the character of the proposal.

(iii) Economic Impact

The proposed development will not have a detrimental economic
impact on the locality considering the nature of the existing and
proposed land use.

Section 4.15 (1) (c) — the suitability | The site is considered suitable for the proposed development.
of the site for the development

Section 4.15(1) (d) —any See discussion on “Notification & Submissions Received” in this
submissions made in accordance |report.
with the EPA Act or EPA Regs

Section 4.15 (1) (e) — the public While the development does include a breach of the height limit, it
interest is a high quality design that will improve the streetscape and will
not resultin any unreasonable impacts to the adjoining or
surrounding properties. This unigque corner site requires a
sensitive but prominent design that will provide a focal point for the
neighbourhood shops. The proposal achieves this outcome.

In this regard, no matters have arisen in this assessment that
would justify the refusal of the application in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject development application has been publicly exhibited in accordance with the Environmental
Planning and Assessment Act 1979, Environmental Planning and Assessment Regulation 2000 and the

relevant Development Control Plan.

As aresult of the public exhibition process council is in receipt of 1 submission/s from:

Name: Address:
Dr Gordon Howard Packham |7 Gladys Avenue FRENCHS FOREST NSW 2086

The matters raised within the submission are addressed as follows:

e Low number of proposed shops
The submission raised concerns that while there are currently nine shops on the site, the
proposal only included three. This will impact on the village atmosphere.

DA2018/1800 Page 8 of 64

13



AN northern ATTACHMENT 1

it’g beaches Assessment Report
‘J &7 councl ITEM NO. 3.1 - 29 AUGUST 2019

AN northern
‘&‘ beaches
Y S

Comment:
The amended plans submitted on 4 July 2019 increased the number of shops from three to four.

While there is no control requiring a maximum or minimum number of shops in a development,
the objectives of the zone do seek to 'provide a range of small-scale retail, business and
community uses that serve the needs of people who live or work in the surrounding
neighbourhood' and 'to ensure that neighbourhood centres provide a village-like atmosphere
and safety and comfort for pedestrians'.

The ground floor of any development of this type must include service areas to cater for waste
management, and access for pedestrians and vehicles. The design has minimised the spaces
required for these functions and has maximised the available retail space including the amount
of shop frontage to activate the streetscape.

The amount of retail space in the development will maintain a village-like atmosphere and there
will be a good range of uses. While the applicant has chosen to divide this space into four retail
tenancies and one commercial tenancy at this stage, it will be possible to divide this space into

more, should a future owner wish to do so.

REFERRALS

Internal Referral Body Comments

Building Assessment - Fire  |The application proposes demolishing existing buildings on the site
and Disability upgrades with subsequent excavation and construction of a new multi-use Shop
Top Housing development. This generally consists of basement car
parking, lift, five retail / commercial spaces and residential flat units
above. No objections subject to conditions to ensure compliance with
the Building Code of Australia.

Environmental Health (Acid |Although the site is not listed as Acid Sulfate Soil the deep excavation
Sulphate) that may be required, has resulted in the applicant consulting STS
GeoEnvironmental Pty Limited (STS) for site advise especially if a
second basement area is required for car parking.

Management and further advise by STS GeoEnvironmental Pty
Limited (STS) for this development should result in an appropriate
outcome.

Note: Roads/engineering may wish to comment on the ongoing
pumping of the underground water flow to the street water table (if this
is necessary it should be a connection to Council drainage system
below ground level) so that water is not discharged visibly into the
road way or car parking area. Similarly any pumps may need acoustic
treatment if operating 24 hours a day.

Recommendation - APPROVAL, subject to conditions

Environmental Health Planners comment:
(Industrial)

The replacement of the window of the neighbouring dwelling cannot

DA2018/1800 Page 9 of 64
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Internal Referral Body Comments
form part of this application and is not recommended.

To resolve the acoustic issues, a barrier along a portion of the
driveway now forms part of the plans.

Final Assessment 1.5.2019

The applicant has complied with the acoustic report dated March
2019, adding a laminated glass window to the neighboring residence.
We don't believe that this will eliminate or totally mitigate the extra
noise expected from new tenants entering and exiting the property
and mechanical plant that are likely associated with the development
and so will place a set of noise conditions on the consent and some
other conditions relating to the construction, demalition and operating
phases.

Further Recommendation - Approval, subject to conditions

Second Assessment 16.4.2019

Environmental Health has asked to review additional information
received.

Mechanical ventilation; noise odour etc and similar issues can be
delta with as conditions of approval.

However significantly the proposed impact of the driveway to be 24
hrs a day, beside the neighbouring dwelling cannot be accepted.
The applicant is proposing that the neighbouring window (at 89
Mcintosh Road ) be replaced with a suitable acoustic barrier. This
property is not on the applicants title for the development site and
Council nor the applicant has any powers to require a neighbour to
allow or to carry out works as a result of the proposed development.
The Development must "stand alone" in it compliance.

Additionally vibration and acoustic measures assessed in theory, may
not once constructed, be adequate to prevent noise penetrating the
actual building through the building fabric or habitable windows which
must be capable of being opened for ventilation for the inhabitants.
Again this is most relevantin the 24 hour use of the driveway.

Therefore proposed acoustic measures are outside the scope of the
applicants entitlement and are inadequate in regard to the neighbours
right to reasonable enjoyment of their property, due to 24 hour use, of
undetermined driveway vehicle noise, particularly low frequency
penetrating noise.

Further Recommendation - REFUSAL

Original assessment

This matter has been referred to Environmental Health for comment .

DA2018/1800 Page 10 of 64
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Internal Referral Body Comments

Environmental Health generally support the proposal and make the
following comments only in regard to noise.

Due to the increased intensity of site use, noise implications to
adjoining residences needs to be taken into consideration.

No acoustic report has been submitted.

This issue relates to mechanic mechanical ventilation particularly from
the commercial occupancies, car park area ventilation and the
proximity of the driveway to number 89 Mcintosh Road where
potentially increased vehicle numbers will be accelerating to leave up
hill beside a dwelling. Historically the site originally operated 9-5pm
and vehicle access will now be potentially 24 hours.

It is clear that intended use of some of the commercial occupancies
will be for food businesses which will require cooking and mechanical
ventilation and a separate DA will be required, butthese noise
issues need addressing generally at the building approval stage.

It is recommended before approval is given that the applicant submit
an acoustic engineers report assessing the likely effect on adjoining
residential occupancies of the driveway access; mechanical
ventilation, and noise transmission/vibration to the residential
components of the building.

No other objections are raised but these matters should be resolved
prior to approval as design implications may be involved.

Recommendation - REFUSAL

Landscape Officer The DA is considered acceptable with regard to the relevant controls
relating to landscape issues, subject to conditions.

NECC (Development Reference is made to Development Engineering Referral Respanse

Engineering) dated 05/02/19 and 01/03/19 and additional information provided by

the Applicant.

Council's Stormwater Assets:

Discussion has been held with Council's Stormwater Engineering
section and the proposed easement width and vertical clearance is
considered satisfactory. Further detail to be provided under S68 Local
Government approval and shall be appropriately conditioned.

No objections are raised to the proposed development, subject to

conditions.
NECC (Stormwater and The development involves the demolition of existing structures and
Floodplain Engineering — construction of a shop-top housing development, including ground
Flood risk) floor commercial/retail and apartments, with basement parking.

Subject to conditions, the development complies with Councils flood
prone land requirements. The ground floor levels and the basement
car park crest are at the relevant flood planning levels. There is no
loss of flood storage below the 1% AEP flood level.

DA2018/1800 Page 11 of 64
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Internal Referral Body Comments

Strategic and Place Planning |The intent of the deed, being to dedicate land for the purposes of road
widening (for streetscape works/car spaces) in the centre, in return for
the provision of floor space credit on any future DA on the site, is still
supported.

Planners comment:

The deed of agreement has not been considered in the assessment of
this application.

Strategic and Place Planning |[CURRENT RESPONSE 6.05.2019
(Urban Design)

THE PROPOSED DEVELOPMENT CAN BE SUPPORTED
CONDITIONAL UPON ADDRESSING THE FOLLOWING
COMMENTS REGARDING RESOLUTION OF MATERIALS AS
FOLLOWS;

Face Brick (FBK 2)

Council acknowledges the applicant has amended (agreed) to extent
and use of the face brick detail to further extents of the building
elevations, including to all elevations to the upper level external walls
in place of the render face finish amending the small portion of the
previously rendered finish which had previously only a piecemeal
approach to the distribution and articulation of materiality. Currently
the Macintosh Rd and Alfred St elevations are working very well with
a coherent articulation of materiality that ties the project together as a
whole. Drawings A-0201 Macintosh Rd Elevation and A-0202 Alfred
St Elevation demonstrate a well resolved articulation and delineation
of materials that contrast and complement each other. However this
well resolved design is substantially diminished on the east and south
elevations of the building.

Drawings A-0203 (East Elevation) and A-0204 (South Elevation) both
show large proportions of the rendered finish (RPN1 and RPN2) to
large expanses of the facades that will be clearly in view both on the
approach from the east along Macintosh Rd and approaching north on
Alfred St. The use of face brick FBK2 to a very small portion of the
East elevation on the upper level diminishes the clarity and holistic
design resolution of the face brick treatment to the overall design by
adding yet another element/material finish into the selection. The
design of the project as a whole loses its clarity with the additional
material finish of rendered wall which has the effect of unresolved
elevations to the above mentioned aspects. Additionally the benefits
of the face brick versus the ongoing maintenance requirements of the
painted rendered walls over the life of the project cannot be
underestimated.

To refine and lift the resolution of the design of the project the lighter
face brick (FBK 2) to all external fagade walls in view is conditioned
with documentation required to be amended prior to issue of the
construction certificate. Refer conditions.
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Internal Referral Body Comments
PREVIOUS RESPONSE

The proposal in its current form cannot be supported for the following
reasons:

1. SEPP 65-Design Quality of Residential Apartment
Development (ADG)

The applicant is advised that compliance with the requirements of the
ADG are to be demonstrated inclusive of, but not limited to, the
following clauses which have not been achieved in the proposed
development;

3D-1 Communal and Public Open Space

It is noted there is no allowance for communal open space. Design
guidance under the ADG suggest . . . provision of communal open
spaces elsewhere such as landscaped roof terrace or common room.
.., ... provide larger balconies . . ., . . . demonstrate good proximity
to public open space . . . where developments are unable to achieve
the design criteria.

The drawings demonstrate balconies that are of an average size. The
pre-lodgement advice to reduce the bulk of development by setting
back further from the building to a prescribed area within nominated
grid lines could provide the opportunity to address the shortfall in
communal space. If this area if unsuitable for additional apartments it
could be activated with a rooftop terrace common open/semi open
space, so as to better address the ADG requirement.

4C Ceiling Heights

The ground floor commercial floor to ceiling height does not achieve
the recommendations for tenancies that are cafes or restaurants. An
increased floor to ceiling height of 4 metres should be achieved if
there will be café or restaurant tenancies in the building. Refer figure
4C.1 page 86 of the ADG.

4D Apartment Size and Layout of Rooms

The planning and the site constraints coupled with the requirement for
every habitable room to have an external window has resulted in the
issues discussed below in Acoustic Privacy. Options that have the
living space oriented toward the open balconies or external walls, as
recommended in the ADG, should be explored further.

4H Acoustic Privacy

Unis 4, 3 and 2 have bedrooms adjacent to neighbouring unit outdoor
living area. To address issues of acoustic amenity the internal plans
need to relocate bedrooms further back into the unit. Bedrooms
should be relocated deeper within the floor plan to allow for balconies
to be an extension of the living spaces.

If the requirement for windows to habitable rooms discussed above
outweighs the acoustic adjacency of balconies to bedrooms, the floor
plan could be mirrored so no bedrooms are adjacent outdoor
balconies with bedrooms mirrored back to back.
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Universal Design

Circulation door clearance templates should demonstrate compliance
with Australian Standards (AS1428.1) and overlayed onto Unit 1 floor
plan to demonstrate adequate compliance with the standard.

The entrance door to Unit 1 has an expandable folding door/screen
behind it with what seems like insufficient clearances either side of the
door in accordance with door and latch-side clearances.

As arule the circulation template overlay on Accessible units
demonstrating compliance with the standard should accompany any
future submissions.

Built Form Controls:

2. WDCP 2011

B2 - Number of Storeys

Objectives

» To ensure development does not visually dominate its surrounds.

» To minimise the visual impact of development when viewed from
adjoining properties, streets, waterways and land zoned for public
recreation purposes.

* To provide equitable sharing of views to and from public and private
properties.

» To ensure a reasonable level of amenity is provided and maintained
to adjoining and nearby properties.

» To provide sufficient scope for innovative roof pitch and variation in
roof design.

» To complement the height of buildings control in the LEP with a
number of storeys control.

Response

The proposed design was subject to a pre-lodgement meeting with
advice nominating a reduction to the upper level floor area to approx.
50% of the floor plate.

The proposed development application demonstrates this advice has
not been represented in the current plans and as such represents an
over development of the site. The intent of the advice was to assess
the DA on merit based on a reduced upper level footprint, which
would be a breach of the height but reduced so as not to have
impacts on the streetscape. As such the development cannot be
supported given the building is in breach of the height control and has
not considered the advice imparted in the pre-lodgement meeting to
reduce the upper level building envelope.

D9 — Building Bulk

Objectives

» To encourage good design and innovative architecture to improve
the urban environment.

» To minimise the visual impact of development when viewed from
adjoining properties, streets, waterways and land zoned for public
recreation purposes.
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Comments

Requirements

1. Side and rear setbacks are to be progressively increased as wall
height increases.

2. Large areas of continuous wall planes are to be avoided by varying
building setbacks and using appropriate techniques to provide visual
relief.

3. On sloping land, the height and bulk of development (particularly on
the downhill side) is to be minimised, and the need for cut and fill
reduced by designs which minimise the building footprint and allow
the building mass to step down the slope. In particular:

- The amount of fill is not to exceed one metre in depth.

- Fill is not to spread beyond the footprint of the building.

- Excavation of the landform is to be minimised.

4. Building height and scale needs to relate to topography and site
conditions.

Response

The proposed design resolution and aesthetic of the development in
terms of proportion and scale, and the general articulation, contrast
and integrity of the materials selection is supported. Generally the
building reads halistically in its contemporary and uniform finish. The
face brick with its fenestrated finish assists to relieve the bulk.
Continuation of the face brick parapet elevational treatment up to the
height of the top of level 1 balustrade is recommended in lieu of the
glazed balustrade evident on the perspective drawings.

The mass and bulk of the form is over scale due in part to the upper
level which is in breach of the height control. The advice offered in the
pre-lodgement meeting to limit the upper level habitable floor plate to
grid lines B-C and 2-5 has not been considered and as such the
increased bulk as viewed from the pedestrian level urban environment
is unsupported.

Amendments to the internal planning of the units along with a
reduction in building bulk will be required.

Traffic Engineer

DA2018/1800

The proposed development involves the demolition of the existing
mixed- use development and the construction of new three storey
mixed - use development comprising the following:

e Three retail tenancies providing a total floor area of 233.6m2;
e Two commercial tenancies providing a total floor area of
106.5m2; and
e Nine residential apartments containing:
o 2 x one bedroom dwellings;
o 4 x two bedroom dwellings; and
o 3 x three bedroom dwellings.

The retail and commercial tenancies are proposed to be provided at
ground floor level, whilst the residential apartments are proposed to
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Internal Referral Body Comments
be provided at first and second floor levels.

The site is to be serviced by a single basement parking level,
containing 16 parking spaces as follows:

e 2resident passenger vehicle parking spaces;
e Two residential visitor parking spaces; and
e Two retail / commercial staff parking spaces.

No on-site retail / commercial customer parking is proposed, whereby
the existing reliance on the adjoining public parking infrastructure is to
be maintained.

Traffic:

The additional trip generation is not anticipated to impact significantly
on the operation of the local roads. The traffic Team raise no
objection.

Parking:
Parking provisions are in accordance with the DCP. No concerns are
raised.

As per previous discussions, the retail parking component is to be
permitted to be accommodated on-street. As such, the Traffic Team
raise no objection.

Car Park:
The access and layout of the car park are in accordance with
AS2890.1:2004. No concerns are raised.

Waste:
No objection raised regarding waste servicing. Council's Waste Team
to comment if any further concerns are noted.

Local Amenity:

The applicant has engaged with RMS to discuss the potential for a
40k hpaa. subject to the outcome of these discussions, the applicant
will be responsible for the implementation of any agreed/approved
scheme.

Waste Officer Waste Services Referral

The proposal does not comply with Council's Waste Management
Guidelines for the following reasons

The bin room cannot accommodate 11 x 240L bins as required for a
14 dwelling development.

The bulk waste area must be a separate area and not shared with the
residential waste room.

DA2018/1800 Page 16 of 64
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Planners comment:
The proposal has been amended to satisfactorily address the above
matters. The bin room has been increased in size and the dwelling
numbers reduced. The bulk waste area is still in the same space as
the bin room but is sufficient in size.

External Referral Body Comments

Ausgrid: (SEPP Infra.) The proposal was referred to Ausgrid. No response has been
received within the 21 day statutory period and therefore, itis
assumed that no objections are raised and no conditions are
recommended.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs, REPs and LEPs), Development Controls Plans and
Council Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs, REPs and
LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

SEPP 55 - Remediation of Land

Clause 7 (1) (a) of SEPP 55 requires the Consent Authority to consider whether land is contaminated.
Council records indicate that the subject site has been used for commercial purposes for a significant
period of time. There are also no records of uses (eg: dry cleaners) that may contaminate the land nor
are any of the existing uses considered to be a concern.

In this regard it is considered that the site poses no risk of contamination and therefore, no further
consideration is required under Clause 7 (1) (b) and (c) of SEPP 55 and the land is considered to be
suitable for the commercial and residential land use.

SEPP 65 - Design Quality of Residential Apartment Development

Clause 4 of State Environmental Planning Policy No. 65 — Design Quality for Residential Apartment
Development (SEPP 65) stipulates that:

(1) This Policy applies to development for the purpose of a residential flat building, shop top housing or
mixed use development with a residential accommodation component if:

(a) the development consists of any of the following:
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(i) the erection of a new building,
(i) the substantial redevelopment or the substantial refurbishment of an existing building,
(iii) the conversion of an existing building, and

(b) the building concerned is at least 3 or more storeys (not including levels below ground level
(existing) or levels that are less than 1.2 metres above ground level (existing) that provide for car
parking), and

(c) the building concerned contains at least 4 or more dwellings.

As previously outlined, the proposal is for a three storey shop top housing development plus basement
car parking for the provisions of nine self-contained dwellings.

As per the provisions of Clause 4 outlining the application of the policy, the provisions of SEPP 65 are
applicable to the assessment of this application.

As previously outlined within this report Clause 50(1A) of the Environmental Planning and Assessment
Regulation 2000 requires the submission of a Design Verification Certificate from the building designer
at lodgement of the development application. This documentation has been submitted.

Clause 28 of SEPP 65 requires:

(2) In determining a development application for consent to carry out development to which this Policy
applies, a consent authority is to take into consideration (in addition to any other matters that are
required to be, or may be, taken into consideration):

(a) the advice (if any) obtained from the design review panel, and

(b) the design quality of the development when evaluated in accordance with the design quality
principles, and

(c) the Apartment Design Guide.

DESIGN REVIEW PANEL

Northern Beaches Council does not have an appointed SEPP 65 Design Review Panel.

DESIGN QUALITY PRINCIPLES

Principle 1: Context and Neighbourhood Character

Good design responds and contributes to its context. Context is the key natural and built features of an
area, their relationship and the character they create when combined. It also includes social, economic,
health and environmental conditions.

Responding to context involves identifying the desirable elements of an area’s existing or future
character. Well designed buildings respond to and enhance the qualities and identity of the area
including the adjacent sites, streetscape and neighbourhood. Consideration of local context is important
for all sites, including sites in established areas, those undergoing change or identified for change.
Comment:

The desirable elements of the existing character include the mix of single and two storey shops, nearby

low scale detached residential dwellings and the open public domain, including the on-street parking
that services the neighbourhood shops.
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The site has a unigue history. A Deed of Agreement exists between Council and the owners after land,
that was previously part of the site, was dedicated to Council for on-street car parking to service the
surrounding neighbourhood centre. In exchange for this land dedication, the floor area lost as a result,
would be taken into account in any future development application. However, as Section 4.15 of the
EP&A Act 1979 does not call up deeds of agreement for consideration (i.e. it is not a VPA, draft EPI,
etc), this deed cannot be considered in the assessment of this application

The applicant has proposed a portion of the floor area lost as part of the deed, as an upper level. This
results in the development exceeding the height limit by a storey (3.345m).

In order for the development to be considered suitable within the existing context of single and two
storey shops, and detached dwellings, the overall design of the proposal, particularly the upper level,
must be of a high quality and must sit well on the site and within the neighbourhood centre.

The upper level has been well set back from all boundaries, including the street frontages. These
setbacks mean that the upper level, while it will be visible, will not dominate the street facing facades of
the development. The upper level will add to the architectural style of the building and will add visual
interest to the neighbourhood centre. The proposal will be a high quality outcome for this prominent
corner site.

Furthermore, it is noted that this is a corner site and additional strengthening of the corner with some
additional height is a sound urban design principle and the site sits opposite a public carpark and a
school, as opposed to a traditional residential low density residential interface.

The development meets this design principle.
Principle 2: Built Form and Scale

Good design achieves a scale, bulk and height appropriate to the existing or desired future character of
the street and surrounding buildings.

Good design also achieves an appropriate built form for a site and the building’s purpose in terms of
building alignments, proportions, building type, articulation and the manipulation of building elements.
Appropriate built form defines the public domain, contributes to the character of streetscapes and parks,
including their views and vistas, and provides internal amenity and outlook.

Comment:
The ground floor of the development will provide a high quality activation of the streetscape with shop
fronts taking up most of the two street facades. This will help define the public domain and improve the

village-like atmosphere of the neighbourhood centre.

The first floor will provide a strong band of brick work to define the development and provide a solid
transition between the glass of the ground floor and the recessed upper level.

The upper level includes a lighter finish and has been set back from all boundaries. This will minimise
the visibility of the top floor, will protect the amenity of the neighbouring sites and will provide an

appropriate building alignment, given the particular circumstances that have led to the inclusion of this
level.
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As mentioned above, it is noted that this is a corner site and additional strengthening of the corner with
some additional height is a sound urban design principle and the site sits opposite a public carpark and
a school, as opposed to a traditional low density residential interface.

The development meets this design principle.
Principle 3: Density

Good design achieves a high level of amenity for residents and each apartment, resulting in a density
appropriate to the site and its context.

Appropriate densities are consistent with the area’s existing or projected population. Appropriate
densities can be sustained by existing or proposed infrastructure, public transport, access to jobs,
community facilities and the environment.

Comment:
The proposal seeks consent for nine apartments above the ground floor shops. This density is not
considered excessive for this site. This is further demonstrated by the adequate parking provision (for

residential spaces) and the full compliance of the apartments with the relevant sections of the ADG.

The internal amenity, discussed further below, is of a high quality with suitable apartment dimensions,
sizes, private spaces and facilities.

The development meets this design principle.

Principle 4: Sustainability

Good design combines positive environmental, social and economic outcomes. Good sustainable
design includes use of natural cross ventilation and sunlight for the amenity and liveability of residents
and passive thermal design for ventilation, heating and cooling reducing reliance on technology and
operation costs. Other elements include recycling and reuse of materials and waste, use of sustainable

materials, and deep soil zones for groundwater recharge and vegetation.
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Comment:

All apartments receive adequate direct sunlight and six of the nine apartments are naturally cross
ventilated. There are no south facing single aspect apartments. The development includes on-structure
planting and meets all the relevant BASIX requirements.

The development meets this design principle.

Principle 5: Landscape

Good design recognises that together landscape and buildings operate as an integrated and
sustainable system, resulting in attractive developments with good amenity. A positive image and
contextual fit of well designed developments is achieved by contributing to the landscape character of
the streetscape and neighbourhood.

Good landscape design enhances the development’s environmental performance by retaining positive
natural features which contribute to the local context, co-ordinating water and soil management, solar
access, micro-climate, tree canopy, habitat values, and preserving green networks. Good landscape
design optimises usability, privacy and opportunities for social interaction, equitable access, respect for
neighbours’ amenity, provides for practical establishment and long term management.

Comment:

The site is located in the B1 Neighbourhood Centre zone. The proposal is a shop top housing
development (not a residential flat building) and the control allows nil setbacks to the front and side
boundaries. In this regard, large, ground level, landscaped areas are inappropriate for this

development.

The development includes suitable on-structure planting that will assist in breaking up the built form and
providing visual interest.

The development meets this design principle.
Principle 6: Amenity

Good design positively influences internal and external amenity for residents and neighbours. Achieving
good amenity contributes to positive living environments and resident well being.

Good amenity combines appropriate room dimensions and shapes, access to sunlight, natural
ventilation, outlook, visual and acoustic privacy, storage, indoor and outdoor space, efficient layouts
and service areas, and ease of access for all age groups and degrees of mobility.

Comment:

The site adjoins a residential zoned property to the east. The protection of the amenity of this dwelling
is critical if the proposal, and in particular the upper level, is to be considered worthy of support.

The wall of the upper level is set back 6.75m from the eastern boundary and the single small balcony at
the northern end of the eastern elevation is set back 5.0m. The windows to the eastern elevation of the

upper level are all well set back from the boundary and some are obscure glazing.

The internal amenity of the apartments within the development is acceptable and meets all the relevant
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requirements in the ADG, as demonstrated in the table below.
As mentioned earlier, the site sits opposite a public carpark and a school, as opposed to a traditional
residential low density residential interface, hence the potential amenity impacts are diminished in this
respect.
Overall, the proposal will achieve a high level of internal and external amenity.
The development meets this design principle.
Principle 7: Safety
Good design optimises safety and security, within the development and the public domain. It provides
for quality public and private spaces that are clearly defined and fit for the intended purpose.
Opportunities to maximise passive surveillance of public and communal areas promote safety.
A positive relationship between public and private spaces is achieved through clearly defined secure
access points and well lit and visible areas that are easily maintained and appropriate to the location
and purpose.

Comment:

The residential entry and the customer entrances to the retail shops are separate. The open and active
street frontage will provide a high quality public space that will maximise passive surveillance.

The development meets this design principle.
Principle 8: Housing Diversity and Social Interaction

Good design achieves a mix of apartment sizes, providing housing choice for different demographics,
living needs and household budgets.

Well designed apartment developments respond to social context by providing housing and facilities to
suit the existing and future social mix. Good design involves practical and flexible features, including
different types of communal spaces for a broad range of people, providing opportunities for social
interaction amongst residents.

Comment:

The development includes a mix of one, two and three bedroom apartments. This will provide a choice
of housing to suit the existing and future social mix of the area.

The development meets this design principle.

Principle 9: Aesthetics

Good design achieves a built form that has good proportions and a balanced composition of elements,
reflecting the internal layout and structure. Good design uses a variety of materials, colours and

textures.

The visual appearance of well designed apartment development responds to the existing or future local
context, particularly desirable elements and repetitions of the streetscape.
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Comment:

The proposed development provides an open, active ground floor, a strong band of brick work across
the first floor to provide a good transition, and a lighter, recessed upper level. This design outcome is
considered to be appropriate for this prominent corner site.

The visual appearance of the proposal will fit within the local context of the neighbourhood centre and
will add desirable elements to this locality.

The development meets this design principle.

APARTMENT DESIGN GUIDE

The following table is an assessment against the criteria of the ‘Apartment Design Guide’ as required by

SEPP 65.
Development Criteria / Guideline Comments
Control
Part 3 Siting the Development
Site Analysis Does the development relate well to its context and [Consistent
is it sited appropriately? Yes, the building is sited
appropriately on the land,
in relation to its setbacks
and orientation.
Orientation Does the development respond to the streetscape |Consistent

and site and optimise solar access within the
development and to neighbouring properties?

Yes, the setbacks of the
upper level resultin a
good outcome for the
neighbouring properties.

Public Domain
Interface

Does the development transition well between the
private and public domain without compromising
safety and security?

Is the amenity of the public domain retained and
enhanced?

Consistent

Yes, the two street
frontages are well
activated and have
minimised the service
areas fronting the street.

Communal and
Public Open Space

Appropriate communal open space is to be
provided as follows:

1. Communal open space has a minimum area
equal to 25% of the site

2. Developments achieve a minimum of 50%
direct sunlight to the principal usable parts of
the communal open space for a minimum of
2 hours between 9 am and 3pm on 21 June
(mid winter)

Acceptable on merit
No communal open space
is provided as each
dwelling contains their
own private open space.
The site is located in a
zone where communal
open space is not
appropriate given the
shop top housing
development type.

Deep Soil Zones

DA2018/1800

Deep soil zones are to meet the following minimum
requirements:

Minimum

Site area
dimensions

Deep soil
zone (% of

28

Acceptable on merit
The site only contains
deep soil areas along the
drainage easement. This
is considered acceptable
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site area)

Less than
650m?

650m? —
1,500m?

3m

Greater than
1,500m?

6m

Greater than
1,500m? with
significant
existing tree
cover

6m

7%
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as the development is for
shop top housing and
requires streetscape
activation for both
frontages.

Visual Privacy

Minimum required separation distances from
buildings to the side and rear boundaries are as

follows:

Building height Habitable Non-habitable
rooms and rooms
balconies

Up to 12m (4 6m 3m
storeys)

Up to 25m (5-8 9m 4.5m

storeys)

Over 25m (9+ 12m B6m

storeys)

Note: Separation distances between buildings on
the same site should combine required building
separations depending on the type of rooms.

Gallery access circulation should be treated as

habitable space when measuring privacy separation

distances between neighbouring properties.

Acceptable on merit

The neighbouring property
to the east contains a
detached dwelling and the
site to the south contains
a shop top housing
development.

The zone allows nil
|setbacks to side
boundaries (the southern
and eastern boundaries
are the sides for this site).

The windows on the
eastern elevation are set
back a minimum of 3.0m
for the first floor and
6.75m for the upper level.

The windows on the
|southern elevation are set
back a minimum of 1.4m
for the first floor and 3.0m
for the upper level.

These setbacks do not
comply with the ADG,
however, the development
lis for shop top housing,
not a residential flat
building.

Overall, the setbacks of
the windows on both
elevations will allow
acceptable visual privacy.

Pedestrian Access

DA2018/1800

Do the building entries and pedestrian access

29

Consistent

Page 24 of 64




/@ northern
[{ex beaches

F\gj{ council

ATTACHMENT 1
Assessment Report

ITEM NO. 3.1 - 29 AUGUST 2019

AN northern
‘&‘ beaches
Y s

and entries

connect to and addresses the public domain and
are they accessible and easy to identify?

Large sites are to provide pedestrian links for
access to streets and connection to destinations.

Yes, both street frontages
are activated and all retail
shops have separate
customer entrances to the
residential entrance.

Vehicle Access

Are the vehicle access points designed and located
to achieve safety, minimise conflicts between
pedestrians and vehicles and create high quality
streetscapes?

Consistent

Yes, the driveway has
been located in the most
appropriate position on
the site.

Bicycle and Car

Parking

For development in the following locations:

e  On sites that are within 80m of a railway
station or light rail stop in the Sydney
Metropolitan Area; or

¢ Onland zoned, and sites within 400m of
land zoned, B3 Commercial Core, B4 Mixed
Use or equivalent in a nominated regional
centre

The minimum car parking requirement for residents
and visitors is set out in the Guide to Traffic
Generating Developments, or the car parking
requirement prescribed by the relevant council,
whichever is less.

The car parking needs for a development must be
provided off street.

Parking and facilities are provided for other modes
of transport.

Visual and environmental impacts are minimised.

Consistent

The development
provides adequate off-
street car parking (see C3
Parking Facilities in the
WDCP section of this
report).

Part 4 Designing the

Building

Amenity

Solar and Daylight

Access

To optimise the number of apartments receiving
sunlight to habitable rooms, primary windows and
private open space:

e Living rooms and private open spaces of at
least 70% of apartments in a building are to
receive a minimum of 2 hours direct sunlight
between 9 am and 3 pm at mid winter.

e A maximum of 15% of apartments in a
building receive no direct sunlight between 9
am and 3 pm at mid winter

Complies

All apartments will receive
a minimum of 2 hours
direct sunlight between 9
am and 3 pm at mid
winter.

No apartments receive no
direct sun.

Natural Ventilation

DA2018/1800

The number of apartments with natural cross
ventilation is maximised to create a comfortable
indoor environment for residents by:

30

Complies

Three of the nine
apartments are single
aspect.
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e Atleast 60% of apartments are naturally
cross ventilated in the first nine storeys of  |66.67% of the apartments
the building. Apartments at ten storeys or are naturally cross
greater are deemed to be cross ventilated |ventilated.
only if any enclosure of the balconies at

these levels allows adequate natural All apartments are less
ventilation and cannot be fully enclosed. than 18m measured glass
e  Overall depth of a cross-over or cross- line to glass line.

through apartment must not exceed 18m,
measured glass line to glass line.

Ceiling Heights Measured from finished floor level to finished ceiling [Complies
level, minimum ceiling heights are: The apartments all have
minimum 2.7m floor to
Minimum ceiling height ceiling heights.
Habitable | 2.7m

The retail level has a 3.0m

rooms floor to ceiling height.
Non- 24m
habitable
For 2 storey|2.7m for main living area floor
apartments
2.4m for second floor, where its
area does not exceed 50% of the
apartment area
Attic 2.7m for main living area floor
spaces

2.4m for second floor, where its
area does not exceed 50% of the
apartment area

If located in | 2.7m for main living area floor

mixed used
areas 2.4m for second floor, where its
area does not exceed 50% of the
apartment area
Apartment Size and [Apartments are required to have the following Complies
Layout minimum internal areas: The minimum 1 bedroom
internal area is:
Apartment type | Minimum internal area 56.75sgm.
Studio 35m” The minimum 2 bedroom
1 bedroom 50m? internal area is: 84.6sqm.
2 bedroom 70m2
3 bedroom 90m2 The minimum 3 bedroom

internal area is:

The minimum internal areas include only one 103.25sqm.

bathroom. Additional bathrooms increase the

minimum internal area by 5m2 each. The development meets

all other numerical
requirements for this
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A fourth bedroom and further additional bedrooms |clause.
increase the minimum internal area by 12m2 each.

Every habitable room must have a window in an
external wall with a total minimum glass area of not
less than 10% of the floor area of the room. Daylight
and air may not be borrowed from other rooms.
Habitable room depths are limited to a maximum of
2.5 x the ceiling height.

In open plan layouts (where the living, dining and
kitchen are combined) the maximum habitable room
depth is 8m from a window.

Master bedrooms have a minimum area of 10m2
and other bedrooms 9m2 (excluding wardrobe
space).

Bedrooms have a minimum dimension of 3m
(excluding wardrobe space).

Living rooms or combined living/dining rooms have
a minimum width of:

e 3.6m for studio and 1 bedroom apartments
e 4mfor 2 and 3 bedroom apartments

The width of cross-over or cross-through
apartments are at least 4m internally to avoid deep
narrow apartment layouts

Private Open Space |All apartments are required to have primary Complies
and Balconies balconies as follows: The 1 bedroom
apartments both include
Dwelling Type Minimum|Minimum| [8.0sqm balconies.
Area Depth
- The 2 bedroom
2 -
Studio apartments 4m apartments include
1 bedroom apartments 8m?2 2m balconies between 10sqm
2 bedroom apartments 10m?2 2m and 25.69sgm.
3+ bedroom apartments 12m?2 24m

The 3 bedroom
apartments include
balconies between
12.7sgm and 76.1sgm

For apartments at ground level or on a podium or
similar structure, a private open space is provided
instead of a balcony. It must have a minimum area

of 15m? and a minimum depth of 3m.

Common The maximum number of apartments off a Complies
Circulation and circulation core on a single level is eight. The maximum number of
Spaces apartments off a
For buildings of 10 storeys and over, the maximum |circulation core on a
number of apartments sharing a single lift is 40. single level is six.
Storage In addition to storage in kitchens, bathrooms and Complies
bedrooms, the following storage is provided: Unit 1 (2 bed) - 12.34m?3
Unit 2 (2 bed) - 10.38m3
Dwelling Type Storage size volume | |Unit 3 (1 bed) - 9.74m?3
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4m?
Bm

Studio apartments
1 bedroom apartments

2 bedroom apartments | 8m

10m?

3+ bedroom
apartments

At least 50% of the required storage is to be located
within the apartment.

Unit 4 (1 bed) - 9.74m?
Unit 5 (2 bed) - 13.49m3
Unit 6 (3 bed) - 11.85m?>
Unit 7 (3 bed) - 16. 01m
Unit 8 (2 bed)- 8 44m?3
Unit 9 (2 bed) - 19.35m>

Acoustic Privacy

Noise sources such as garage doors, driveways,
service areas, plant rooms, building services,
mechanical equipment, active communal open
spaces and circulation areas should be located at
least 3m away from bedrooms.

Consistent

The garage door is
located within the
basement and away
from bedrooms.

Noise and Pollution

Siting, layout and design of the building is to
minimise the impacts of external noise and pollution
and mitigate noise transmission.

Consistent

The layout of the
development is
appropriate to minimise
the impacts of external
noise and pollution and
mitigate noise
transmission.

Configuration

Apartment Mix Ensure the development provides a range of Consistent
apartment types and sizes that is appropriate in The development
supporting the needs of the community now and provides a mix of one, two
into the future and in the suitable locations within and three bedroom
the building. apartments.
Facades Ensure that building facades provide visual interest [Consistent
along the street and neighbouring buildings while  |The ground level activated
respecting the character of the local area. street frontages are
suitable for the
neighbourhood centre.
The architectural style of
the building will be
compatible with the area
and will suit this prominent
corner lot.
Roof Design Ensure the roof design responds to the street and |Consistent

adjacent buildings and also incorporates
sustainability features.

Test whether the roof space can be maximised for
residential accomodation and open space.

The proposed roof is flat.
This is considered
appropriate to minimise
the height and bulk of the
development.

Landscape Design

Was a landscape plan submitted and does it
respond well to the exisitng site conditions and
context.

Consistent

A landscape plan was
submitted for this
development.

Planting on

DA2018/1800
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recommended as minimum standards for a range of

The planting located on

plant sizes: the structure (first and
upper levels) is within
Plant | Definition| Soil | Soil Soil Area ||appropriately sized planter
type Volume|Depth boxes.
Large |[12-18m | 150m?3 | 1,200mm]| 10m x
Trees |high, up to 10m or
16m crown equivalent
spread at
maturity
Medium| 8-12m 35m3 | 1,000mm| 6m x 6m
Trees |high, up to or
8m crown equivalent
spread at
maturity
Small | 6-8m 9m3 800mm |3.5mx
trees  |high, up to 3.5m or
4m crown equivalent
spread at
maturity
Shrubs 500-
600mm
Ground 300-
Cover 450mm
Turf 200mm
Universal Design |Developments are to achieve a benchmark of 20% |Complies
of the total apartments incorporating the Livable
Housing Guideline's silver level universal design
features.
Adaptive Reuse New additions to existing buildings are N/A
contemporary and complementary and enhance an
area's identity and sense of place.
Mixed Use Can the development be accessed through public |Consistent

transport and does it positively contribute to the
public domain?

Non-residential uses should be located on lower
levels of buildings in areas where residential use
may not be appropriate or desirable.

Yes, the development is
on a public transport
route.

Awnings and

Locate awnings along streets with high pedestrian

Consistent

Signage activity, active frontages and over building entries. |The proposal includes
Awnings are to complement the building design and |awnings along both street
contribute to the identity of the development. frontages that are of

appropriate dimensions.
Signage must respond to the existing streetscape
character and context. Specific signage is not
proposed, only the
indicative locations of the
under awning signs are
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Performance
Energy Efficiency |Have the requirements in the BASIX certificate Complies

been shown in the submitted plans?
Water Management [Has water management taken into account all the |Complies
and Conservation |water measures including water infiltration, potable

water, rainwater, wastewater, stormwater and

groundwater?
Waste Management [Supply waste management plans as part of the Complies

development application demonstrating safe and
convenient collection and storage of waste and
recycling.

Waste management plans
have been lodged with the
DA and will form part of

the conditions of consent.

Building
Maintenance

Incorporates a design and material selection that
ensures the longevity and sustainability of the

building.

Complies

STANDARDS THAT CANNOT BE USED TO REFUSE DEVELOPMENT CONSENT

Clause 30 of SEPP 65 Standards that cannot be used as grounds to refuse development consent or
modification of development consent states that:

(1) If an application for the modification of a development consent or a development application for the
carrying out of development to which this Policy applies satisfies the following design criteria, the

consent authority must not refuse the application because of those matters:

(a) if the car parking for the building will be equal to, or greater than, the recommended minimum

amount of car parking specified in Part 3J of the Apartment Design Guide,

(b) if the internal area for each apartment will be equal to, or greater than, the recommended
minimum internal area for the relevant apartment type specified in Part 4D of the Apartment

Design Guide,

(c) if the ceiling heights for the building will be equal to, or greater than, the recommended
minimum ceiling heights specified in Part 4C of the Apartment Design Guide.

Note. The Building Code of Australia specifies minimum ceiling heights for residential flat buildings.

Comment:

(2) Development consent must not be granted if, in the opinion of the consent authority, the
development or modification does not demonstrate that adequate regard has been given to:

(a) the design quality principles, and
(b) the objectives specified in the Apartment Design Guide for the relevant design criteria.

(3) To remove doubt:

(a) subclause (1) does not prevent a consent authority from refusing an application in relation to
a matter not specified in subclause (1), including on the basis of subclause (2), and
(b) the design criteria specified in subclause (1) are standards to which clause 79C (2) of the Act

DA2018/1800
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applies.

Note. The provisions of this clause do not impose any limitations on the grounds on which a consent
authority may grant or modify development consent.

Comment:

The proposed shop top housing development meets the design quality principles and adequately
complies with the objectives specified in the Apartment Design Guide for the relevant design criteria.

The development is a high quality outcome for the site that balances the height of the structure, the
need to protect the adjoining sites, the need to activate the ground floor and the necessity to improve
the neighbourhood centre.

SEPP (Infrastructure) 2007

Ausgrid

Clause 45 of the SEPP requires the Consent Authority to consider any development application (or an
application for modification of consent) for any development carried out:

e within or immediately adjacent to an easement for electricity purposes (whether or not the
electricity infrastructure exists).

e immediately adjacent to an electricity substation.
within 5.0m of an overhead power line.

e includes installation of a swimming pool any part of which is: within 30m of a structure
supporting an overhead electricity transmission line and/or within 5.0m of an overhead electricity
power line.

Comment:
The proposal was referred to Ausgrid. No response has been received within the 21 day statutory

period and therefore, it is assumed that no objections are raised and no conditions are recommended.

Warringah Local Environmental Plan 2011

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? Yes
zone objectives of the LEP? Yes

Principal Development Standards

Standard Requirement Proposed % Variation Complies
Height of Buildings: 8.5m 11.845m 39.35% (3.345m) No
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Clause Compliance with
Requirements
2.6 Subdivision - consent requirements Yes
2.7 Demolition requires consent Yes
4.3 Height of buildings No
(see detail under Clause 4.6 below)

4.6 Exceptions to development standards Yes
6.2 Earthworks Yes
6.3 Flood planning Yes
6.4 Development on sloping land Yes

Detailed Assessment
4.6 Exceptions to development standards

Description of non-compliance:

Development standard: Height of buildings
Requirement: 8.5m
Proposed: 11.845m
Percentage variation to requirement: 39.35%
e 0.770m ABOVE 10.510mABOVE

NATURAL GROUND LEVEL

8.5m
MAX. BUILDING
HEIGHT PLANE

Assessment of request to vary a development standard:

The following assessment of the variation to Clause 4.3 — Height of Buildings development standard,
has taken into consideration the recent judgement contained within Initial Action Pty Ltd v Woollahra
Municipal Council [2018] NSWLEC 118.

Clause 4.6 Exceptions to development standards:

(1) The objectives of this clause are as follows:
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(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,

(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

Comment:

Clause 4.3 — Height of Buildings development standard is not expressly excluded from the operation of
this clause.

(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks to
justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes a development
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and

(i) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by cl 4.6(3). There are two separate matters for consideration contained

within cl 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

Comment:

The Applicant’s written request (attached to this report as an Appendix) has demonstrated that the
objectives of the development standard are achieved, notwithstanding the non-compliance with the
development standard.

In doing so, the Applicant’s written request has adequately demonstrated that compliance with the

development standard is unreasonable and unnecessary in the circumstances of this case as required
by cl 4.6(3)(a).
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(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant's
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by ¢l 4.6(3)(b), the grounds relied on by the applicant in the written
request under ¢l 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning”is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:

1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection of the
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(i) to provide increased opportunity for community participation in environmental planning and
assessment.

Applicants Written Request

The applicants written request argues, in part:

"As set out in Four2Five, when a development standard is sought to be varied, there is an onus on the
Applicant to demonstrate that there are “sufficient environmental planning grounds” such that
compliance with the development standard is unreasonable or unnecessary and these environmental
planning grounds must be particular to the circumstances of the proposed development rather than

grounds that could reasonably apply a similar development on any other land.

Preston CJ clarified in Micaul and Initial Action, that sufficient environmental planning grounds may also
include demonstrating a lack of adverse amenity impacts.

As outlined in Section 5.2.1, there is considered to be a lack of adverse amenity impacts arising from
the proposal's non compliance, as it will not result in adverse overshadowing, overlooking, view,
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acoustic, privacy or traffic impacts.

The height variation along Alfred Street varies between 1.27m — 2.0m and is well setback from the
building alignment below making the upper level and variation not readily apparent or offensive on the
streetscape when viewed from surrounding road network or public places.

It is also noted that some of the height variation is attributable to the need for raising the floor level to
cater for a localised flood planning.

The consequence of strict compliance in the circumstances would necessitate the loss of an entire
residential floor which would make the development economically enviable. The success of the
development dependent on the additional level (i.e the variation) is important in terms of the positive
social and economic impacts that it will have on the viability and sustainability of the local village,
providing necessary active retail uses and additional residential population in the form of various
housing mix contributing to the atmosphere and also providing additional security and surveillance.

In summary, the contravention of the HOB development standard is considered to have positive social
and economic outcomes for the Site and the locality and positive residential amenity outcomes for
existing residences and businesses in the immediate area, whilst minimising adverse amenity impacts
to an acceptable level.”

And

"This written request outlines sufficient environmental planning grounds to justify the contravention of
the HOB development standard including:

e alack of adverse environmental amenity impacts;
providing a variety of unit types and sizes at the upper levels and allowing for
generous setbacks;

e  constructing a new contemporary building on a corner site that will enhance the built form and
appearance of both streetscapes;

s providing a strongly defined base so that the building reads as a two storey podium to the street
frontages consistent with and compatible with the existing and desired future character;

e the provision of high quality residential living within the small centre which will increase surveillance
and perceived safety in the area.

e  provision of basement parking for residents and commercial premises — not seeking to consume on -
street areas for the development (except as existing retail credits).
allowing for streetscape improvement works and on street carparking to benefit the general public.

e contributing to both the social and economic viability of the centre to create a village atmosphere
as per Council's desired planning outcomes."

Comment:

It is agreed that there will be no unreasonable amenity impacts arising from the proposal's non
compliance, as it will not result in adverse overshadowing, overlooking, view, acoustic, privacy or traffic
impacts.

It is agreed that the upper level of the development is reasonably set back from the boundaries, making
the upper level not readily apparent or offensive to the streetscape when viewed from surrounding

public spaces.

It is agreed that the floor levels have had to be raised to accommodate for flooding and that this has
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resulted in some of the height breach.

It is not agreed that the economic viability of the development is relevant to this assessment. This
matter has not been taken into account.

It is agreed that the development will have a positive impact on the neighbourhood shops and the
locality.

Furthermore, it is noted that this is a corner site and additional strengthening of the corner with some
additional height is a sound urban design principle and the site sits opposite a public carpark and a
school, as opposed to a traditional low density residential interface, hence lessening the potential
impacts on neighbours and interfaces.

In this regard, the applicant’s written request has demonstrated that the proposed development is an
orderly and economic use and development of the land, and that the structure is of a good design that
will reasonably protect and improve the amenity of the surrounding built environment, therefore
satisfying cls 1.3 (c) and (g) of the EPA Act.

Therefore, the applicant's written request has adequately demonstrated that there are sufficient
environmental planning grounds to justify contravening the development standard as required by cl 4.6

(3)(b).

Therefore, Council is satisfied that the applicant’s written request has adequately addressed the
matters required to be demonstrated by cl 4.6(3).

Clause 4.6 (4)(a)(ii) (Public Interest) assessment:

cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(i) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Height of Buildings development standard and the
objectives of the B1 Neighbourhood Centre zone. An assessment against these objectives is provided
below.

Objectives of development standard

The underlying objectives of the standard, pursuant to Clause 4.3 — ‘Height of buildings’ of the WLEP
2011 are:

(1) The objectives of this clause are as follows:

a) to ensure that buildings are compatible with the height and scale of surrounding and nearby
development,

Comment:

The applicant's Clause 4.6 request states, in response to this objective:
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"The built form within the surrounding B1 village presents predominantly as a 2 storey scale
presentation to the street interface with some newer development exhibiting 3 storeys to the rear
presentations. The proposed is considered to achieve this objective as the upper level has
increased setbacks from the boundaries, creating a significant step and making the upper level
recessive and non intrusive to most vantage points. The building does not draw attention to itself
beyond that reasonably expected of a comer site within a neighbourhood precinct. It reads as a
two storey building at the street frontages, consistent with the existing and likely future scale of
buildings as defined by the 8.5m height controls. The development is respectful of its locational
built form context and surrounding development and hence the non compliant element is benign."

Additional comment:

The site is flood prone and this has resulted in the need to increase the floor levels and therefore
the height.

The proposed upper level has been set back from all boundaries, including the street frontages.
These setbacks mean that this floor, while it will be visible, will not dominate the street facing
facades of the development. The top level is set back and has a lighter material finish, this will
add to the architectural style of the building and the visual interest of the proposal.

Overall, the development is sufficiently compatible with the height and scale of surrounding and
nearby development and, importantly, is appropriate for the site.

The development meets this objective.
b) to minimise visual impact, disruption of views, loss of privacy and loss of solar access,
Comment:

As discussed above, the visual impact of the development is considered acceptable, given the
particular circumstances of the site.

The proposal will not result in any unreasonable view loss and, given the orientation of the site
and the setbacks of the upper level, will not result in any unreasonable overshadowing to the
residential property to the east or the shops to the south.

In relation to privacy, the site adjoins a residential zoned property to the east. The wall of the
upper level is set back 6.75m from the eastern boundary and the single small balcony at the
northern end of the eastern elevation is set back 5.0m. The windows to the eastern elevation of
the upper level are all well set back form the boundary and some are obscure glazing. Overall,
the proposal, and in particular the upper level, will not result in any unreasonable privacy impacts
to the adjoining residential property.

The development meets this objective.

¢) to minimise adverse impact of development on the scenic quality of Warringah’s coastal and
bush environments,

Comment:

The site is located in a neighbourhood centre surrounded by retail and residential properties. As
such, the development will not adversely impact on the scenic quality of Warringah’s coastal and
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The development meets this objective.

d) to manage the visual impact of development when viewed from public places such as parks
and reserves, roads and community facilities,

Comment:
The proposed top floor has been set back from all boundaries, including the street frontages.
These setbacks mean that the upper level, while it will be visible, will not result in an
unacceptable visual impact when the development is viewed from the surrounding public spaces.
The second storey will add to the architectural style of the development and the visual interest of
the proposal.
The development meets this objective.

Zonhe objectives

The underlying objectives of the B1 Neighbourhood Centre zone are:

e To provide a range of small-scale retail, business and community uses that serve the needs of
people who live or work in the surrounding neighbourhood.

Comment:

The proposal contains four retail tenancies and one commercial space spread over 359.5sgm of
GFA. This will provide a range of small-scale retail and commercial uses that serve the needs of
people who live or work in the surrounding neighbourhood.

The development meets this objective.

e To ensure that neighbourhood centres provide a village-like atmosphere and safety and comfort
for pedestrians.

Comment:

The retail and commercial tenancies cover most of the two street frontages and will provide a
high level of activation of the streetscape. This will ensure a village-like atmosphere within the
neighbourhood centre.

The development meets this objective.

e To minimise conflict between land uses in the zone and adjoining zones and ensure the amenity
of any adjoining or nearby residential land uses.

Comment:

The site adjoins a residential zoned property to the east. The protection of the amenity of this
dwelling and the residents is critical if the upper level is to be considered worthy of support.

The wall of the top floor is set back 6.75m from the eastern boundary and the single small
balcony at the northern end of the eastern elevation is set back 5.0m.
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The windows to the eastern elevation of the upper level are all well set back form the boundary
and some are obscure glazing.

Overall, the proposal, and in particular the second floor, will not result in any unreasonable

amenity impacts to the adjoining residential property.

The development meets this objective.

Conclusion:

For the reasons detailed above, the proposal is considered to be consistent with the objectives of
the B1 Neighbourhood Centre zone.

Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment:

cl. 4.6(4)(b) requires the concurrence of the Secretary to be obtained in order for development consent

to be granted.

Planning Circular PS 18-003 dated 21 February 2018, as issued by the NSW Department of Planning,
advises that the concurrence of the Secretary may be assumed for exceptions to development
standards under environmental planning instruments that adopt Clause 4.6 of the Standard Instrument.
In this regard, given the consistency of the variation to the objectives of the zone, the concurrence of
the Secretary for the variation to the Height of buildings Development Standard is assumed by the

Local Planning Panel.

Warringah Development Control Plan

Built Form Controls

Built Form Control Requirement Complies
B5 Side Boundary East - Merit assessment Basement - Nil Yes, on
Setbacks Ground Floor - Nil merit
First floor - 3.0m
Second floor balcony - 5.0m
Second floor apartments -
South - Merit Basement - 3.0m Yes, on
assessment Ground Floor - 3.0m merit
First floor - Between nil and
Second floor balcony - 1.5m
Second floor apartments - 3.0m
B7 Front Boundary North - Nil Basement - Nil Yes
Setbacks Ground Floor - Nil
First floor - Nil
Second floor balcony - 0.85m
Second floor apartments -
West - Nil Basement - Nil Yes
Ground Floor - Nil
First floor - Nil
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Second floor balcony - 0.85m
Second floor apartments - 3.5m
Compliance Assessment
Clause Compliance |Consistency
with Aims/Objectives
Requirements
A.5 Objectives Yes Yes
B6 Merit Assessment of Side Boundary Setbacks Yes Yes
B7 Front Boundary Setbacks Yes Yes
C2 Traffic, Access and Safety Yes Yes
C3 Parking Facilities No Yes
C4 Stormwater Yes Yes
C5 Erosion and Sedimentation Yes Yes
C6 Building over or adjacent to Constructed Council Drainage Yes Yes
Easements
C7 Excavation and Landfill Yes Yes
C8 Demolition and Construction Yes Yes
C9 Waste Management Yes Yes
D2 Private Open Space Yes Yes
D3 Noise Yes Yes
D6 Access to Sunlight Yes Yes
D7 Views Yes Yes
D8 Privacy No Yes
D9 Building Bulk Yes Yes
D10 Building Colours and Materials Yes Yes
D11 Roofs Yes Yes
D12 Glare and Reflection Yes Yes
D14 Site Facilities Yes Yes
D20 Safety and Security Yes Yes
D21 Provision and Location of Utility Services Yes Yes
D22 Conservation of Energy and Water Yes Yes
E1 Preservation of Trees or Bushland Vegetation Yes Yes
E2 Prescribed Vegetation Yes Yes
EB Retaining unigque environmental features Yes Yes
E10 Landslip Risk Yes Yes
E11 Flood Prone Land Yes Yes
F1 Local and Neighbourhood Centres Yes Yes
Detailed Assessment
C3 Parking Facilities
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The development is considered against the underlying Objectives of the Control as follows:

e To provide adequate off street carparking.

Comment:

The development provides the following on-site car parking:

Use Appendix1| Required Provided | Difference
Calculation (+/-)
Residential 1 space per|2 x3 bed =3 12 +1 spaces
1 bedroom spaces residential
dwelling [5x2bed=6| spaces
1.2 spaces spaces 2 visitor
per 2 2x1bed=2| spaces
bedroom spaces Total = 14
dwelling |9 apartments| spaces
1.5 spaces | =2 visitor
per 3 spaces
bedroom Total = 13
dwelling spaces
1 visitor
space per 5
units or part
of dwellings
Retail/Commercial |1 space per| 359.5sgm 2spaces | -20 spaces
16.4 m2 GFA =22
GLFA (6.1 spaces
spaces per
100 m2
GLFA).
Total 35 spaces | 16 spaces | -19 spaces

Given the size of the site, it is impossible to fit 35 car spaces in the development unless the

DA2018/1800

basement and ground floors are taken up by parking or an additional basement level is added.
Both of these options would result in an unacceptable design.

In order to achieve compliance, the retail GFA could be substantially reduced, however, this
would result in the development not achieving the zone objectives and not providing a suitable
range of shops to create a village-like atmosphere.

There are 20 perpendicular parking spaces on the street (in the area of land that was part of the
Deed of Agreement) in front of the northern and western elevations of the site. This is one more
than the number of deficient spaces in the table above. There are a further 17 on-street parking
spaces in the vicinity, in front of other sites, that service the neighbourhood centre.

Overall, the parking spaces within the development and on the street surrounding the site will be
sufficient to provide adequate on-street parking.

To site and design parking facilities (including garages) to have minimal visual impact on the
street frontage or other public place.
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Comment:

The proposed parking facility is in the basement and will therefore have a minimal visual impact
on the streetscape.

e To ensure that parking facilities (including garages) are designed so as not to dominate the
street frontage or other public spaces.

Comment:

The proposed parking facility is in the basement and will therefore not dominate the streetscape.
Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

D8 Privacy

Merit consideration

The development is considered against the underlying Objectives of the Control as follows:

e To ensure the siting and design of buildings provides a high level of visual and acoustic privacy
for occupants and neighbours.

Comment:
The proposal includes an elevated terrace on the eastern side of the ground floor. This terrace
does include screen planting (in a planter box) along its eastern edge, but still has the potential

to result in overlooking into the rear yard of the dwelling at No. 89 Mclntosh Road.

While this terrace will not be heavily used, itis important to protect the neighbouring residential
property by ensuring the screen planting is suitable.

A condition requiring the planting to be of suitable species that can grow to a mimimum height of
1.65m above the floor level of the terrace is recommended to be included in the conditions of
consent. This will ensure that reasonable privacy is maintained.

e To encourage innovative design solutions to improve the urban environment.

Comment:

Overall, the development is an innovative solution to deal with the constraints of the site and will
improve the urban environment.

e To provide personal and property security for occupants and visitors.
Comment:

The development will provide reasonable personal and property security for occupants and
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visitors.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, subject to conditions, in this particular circumstance.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2019

The proposal is subject to the application of Northern Beaches Section 7.12 Contributions Plan 2019.

A monetary contribution of $38,535 is required for the provision of new and augmented public
infrastructure. The contribution is calculated as 1% of the total development cost of $3,853,502.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of;

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Warringah Local Environment Plan;

Warringah Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPIs

Consistent with the objects of the Environmental Planning and Assessment Act 1979
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The application seeks consent for a three storey shop top housing development with basement car
parking and strata subdivision located at Nos. 93 and 91 McIntosh Road, Narraweena.

The site has a unigue history. A Deed of Agreement exists between Council and the owners after land,
that was previously part of the site, was dedicated to Council for on-street car parking to service the
surrounding neighbourhood centre. In exchange for this land dedication, the floor area lost as a result,
would be taken into account in any future development application. However, as Section 4.15 of the
EP&A Act 1979 does not call up deeds of agreement for consideration (i.e. it is not a VPA, draft EPI,
etc), this deed, while part of the history of the site, has not formed part of the assessment of this
application.

The applicant has proposed a portion of the floor area lost as part of the deed, as an upper level. This
results in the development exceeding the height limit by a storey (3.345m). The proposal therefore has
a variation of 39.35% to the Height of Buildings Development Standard. A detailed assessment of this
non-compliance is within this report. In summary, the development will be a positive element within the
neighbourhood centre, will not result in any unreasonable amenity impacts and is of a good design.

Furthermore, it is noted that this is a corner site and additional strengthening of the corner with some
additional height is a sound urban design principle and the site sits opposite a public carpark and a
school, as opposed to a traditional low density residential interface.

The variation to the development standard is acceptable and worthy of support.

The public exhibition period generated only one submission raising concerns regarding the low number
of shops within the new development. This matter has been addressed within the report.

The development has been assessed against SEPP 65 and the Apartment Design Guide and has been
found to satisfactorily meet the design principles and the relevant numerical requirements.

The development meets the aims and reasonably complies with the controls within the WLEP 2011 and
the WDCP 2011.

The development is a high quality urban design that will minimise the impacts to surrounding properties,
activate the streetscape, and bring an attractive building onto this prominent corner site within the
neighbourhood centre.

Accordingly, based on the detailed assessment contained in this report, it is recommended that the
application be approved subject to conditions attached to this report.

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION

Council is satisfied that:

1) the applicant’s written request under clause 4.6 of the Warringah Local Environmental Plan 2011
seeking to justify a contravention of clause 4.3 Height of Buildings development standard, has

adequately addressed and demonstrated that:

a) compliance with the standard is unreasonable or unnecessary in the circumstances of the case;
and
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b) there are sufficient environmental planning grounds to justify the contravention.

2) the proposed development will be in the public interest because it is consistent with the objectives of
the standard and the objectives for development within the zone in which the development is proposed
to be carried out.

Accordingly the Northern Beaches Local Planning Panel, on behalf of Northern Beaches Council as the
consent authority grant Development Consent to DA2018/1800 for Demolition of existing structures and
construction of a shop top housing development, including ground floor commercial/retail and nine
apartments, with basement parking and strata subdivision on land at Lot 102 DP 868560, 91 Mcintosh
Road, NARRAWEENA, Lot 101 DP 868560, 93 McIntosh Road, NARRAWEENA, subject to the

conditions printed below:

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1.

Approved Plans and Supporting Documentation

The development must be carried out in compliance (except as amended by any other condition

of consent) with the following:

a) Approved Plans

Architectural Plans - Endorsed with Council's stamp

DA2018/1800
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Drawing No. Dated Prepared By
A-0006 Issue A September Benson McCormack
2018 Architecture
A-0101 Issue C April 2019 Benson McCormack
Architecture
A-0102 Issue C April 2019 Benson McCormack
Architecture
A-0103 Issue C April 2019 Benson McCormack
Architecture
A-0104 Issue C April 2019 Benson McCormack
Architecture
A-0105 Issue C April 2019 Benson McCormack
Architecture
A-0201 Issue C April 2019 Benson McCormack
Architecture
A-0202 Issue C April 2019 Benson McCormack
Architecture
A-0203 Issue C April 2019 Benson McCormack
Architecture
A-0204 Issue C April 2019 Benson McCormack
Architecture
A-1301 Issue C April 2019 Benson McCormack
Architecture
A-2051 Issue C April 2019 Benson McCormack
Architecture
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A-2052 Issue C April 2019 Benson McCormack
Architecture

1821-3-A Strata Plan Sheet 1 of 3 10 October Robert Shaw Friend
2018

1821-3-A Strata Plan Sheet 2 of 3 10 October Robert Shaw Friend
2018

1821-3-A Strata Plan Sheet 3 of 3 10 October Robert Shaw Friend
2018

Reports / Documentation — All recommendations and requirements contained

within:
Report No. / Page No. / Section No. Dated Prepared By
Geotechnical Investigation June 2018 STS GeoEnvironmental
Pty Ltd
Construction Management Plan Not dated Dream Build
Flood Study Report 21 October Dawes Consulting
2018 Engineers
Statement of Compliance - BCA Access |11 October  |Accessible Building
Provisions 2018 Solutions
Parking & Traffic Impact Assessment October 2018 |Stanbury Traffic Planning

b) Any plans and / or documentation submitted to satisfy the Conditions of this consent.

c) The development is to be undertaken generally in accordance with the following:

Landscape Plans

Drawing No. Dated Prepared By
LS01 Sheet 1 of 3 Issue B 25 February 2019 Melissa Wilson
LS01 Sheets 2 and 3 of 3 - all Issue A 10 October 2018 Melissa Wilson
Waste Management Plan

Title. Dated Prepared By
Waste Management Plan 19 October 2018 Stefano Macri

In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of Council and

approved plans.

2. Prescribed Conditions

(a)
(b)

All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).

BASIX affected development must comply with the schedule of BASIX commitments

specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

(c)

DA2018/1800
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A sign must be erected in a prominent position on any site on which building work,
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subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifying
Authority for the work, and
(ii) showing the name of the principal contractor (if any) for any building work and
a telephone number on which that person may be contacted outside working
hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed.

(d) Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifying Authority for the development to which the
work relates (not being the Council) has given the Council written notice of the
following information:

(i) in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under

that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

(e) Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benéfit of the
development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.

(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.
Reason: Legislative Requirement
3. General Requirements

(a) Unless authorised by Council:
Building construction and delivery of material hours are restricted to:
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e 7.00am to 5.00 pm inclusive Monday to Friday,
e 8.00amto 1.00 pm inclusive on Saturday,
e No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

e 8.00am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

(c) Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

(d) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

(e) Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.

(f) The applicant shall bear the cost of all works associated with the development that
occurs on Council's property.
(9) No building, demolition, excavation or material of any nature and no hoist, plant and

machinery (crane, concrete pump or lift) shall be placed on Council's footpaths,
roadways, parks or grass verges without Council Approval.

(h) Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.
(i) No trees or native shrubs or understorey vegetation on public property (footpaths,

roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temporary works.

i Prior to the commencement of any development onsite for:
i) Building/s that are to be erected
i) Building/s that are situated in the immediate vicinity of a public place and is

dangerous to persons or property on orin the public place
iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
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v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

(k) Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.
(1) Child resistant fencing is to be provided to any swimming pool or lockable
cover to any spa containing water and is to be consistent with the following;

%

Relevant legislative requirements and relevant Australian Standards (including
but not limited) to:

(i) Swimming Pools Act 1992

(i) Swimming Pools Amendment Act 2009

(iii) Swimming Pools Regulation 2008

(iv) Australian Standard AS1926 Swimming Pool Safety
(

V) Australian Standard AS1926.1 Part 1: Safety barriers for swimming
pools

(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for
swimming pools.

(2) A 'KEEP WATCH' pool safety and aquatic based emergency sign, issued by
Royal Life Saving is to be displayed in a prominent position within the pool/spa
area.

(3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a manner
that does not cause pollution, erosion or run off, is separate from the irrigation
area for any wastewater system and is separate from any onsite stormwater
management system.

(4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

4. Traffic Management.
Traffic management procedures and systems must be in place and practiced during the course
of the project to ensure safety and minimise the effect on adjoining pedestrian and vehicular
traffic systems. These procedures and systems must be in accordance with AS 1742.3 2009
Manual of Uniform Traffic Control Devices and Council's Development Control Plans.
Note: A plan of traffic management is to be submitted to and approved by Council.

Reason: To ensure pedestrian safety and continued efficient network operation. (DACTRBOC1)

FEES / CHARGES / CONTRIBUTIONS

5. Policy Controls
Northern Beaches 7.12 Contributions Plan 2019
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A monetary contribution of $38,535.02 is payable to Northern Beaches Council for the provision
of local infrastructure and services pursuant to section 7.12 of the Environmental Planning &
Assessment Act 1979 and the Northern Beaches Section 7.12 Contributions Plan 2019. The
monetary contribution is based on a development cost of $3,853,502.00.

The monetary contribution is to be paid prior to the issue of the first Construction Certificate or
Subdivision Certificate whichever occurs first, or prior to the issue of the Subdivision Certificate
where no Construction Certificate is required. If the monetary contribution (total or in part)
remains unpaid after the financial quarter that the development consent is issued, the amount
unpaid (whether it be the full cash contribution or part thereof) will be adjusted on a quarterly
basis in accordance with the applicable Consumer Price Index. If this situation applies, the cash
contribution payable for this development will be the total unpaid monetary contribution as
adjusted.

The proponent shall provide to the Certifying Authority written evidence (receipt/s) from Council
that the total monetary contribution has been paid.

The Northern Beaches Section 7.12 Confributions Plan 2019 may be inspected at 725 Pittwater
Rd, Dee Why and at Council's Customer Service Centres or alternatively, on Council's website
at www.northernbeaches.nsw.gov.au

This fee must be paid prior to the issue of the Construction Certificate. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority.

Reason: To provide for contributions in accordance with the Contribution Plan to fund the
provision of new or augmented local infrastructure and services.

6. Security Bond

A bond (determined from cost of works) of $10,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security to ensure the rectification of any damage that may
occur to the Council infrastructure contained within the road reserve adjoining the site as a
result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment)
is payable for each kerb inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition
work commencing, details demonstrating payment are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

To process the inspection fee and band payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

7. Construction, Excavation and Associated Works Bond (Drainage)

The applicant is to lodge a Bond of $100,000 as security against any damage or failure to
complete the construction of Stormwater drainage works as part of this consent. Details
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demonstrating payment of the bond are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: Protection of Council’s infrastructure.
8. Construction, Excavation and Associated Works Bond (Crossing / Kerb)

The applicant is to lodge a Bond of $60,000 as security against any damage or failure to
complete the construction of any vehicular crossings, kerb and gutter, any footpath works and
removal of any redundant driveways required as part of this consent. Details demonstrating
payment of the bond are to be submitted to the Certifying Authority prior to the issue of the
Construction Certificate.

Reason: Protection of Council’s infrastructure.

9. Construction, Excavation and Associated Works Bond (Maintenance for civil works)

The developer/applicant must lodge with Council a Maintenance Bond of $10,000 for the
construction of stormwater drainage. The Maintenance Bond will only be refunded on
completion of the six-month Maintenance Period, if work has been completed in accordance
with the approved plans and to the satisfaction of Council. The maintenance bond is to be paid
prior to Council issuing practical completion.

Reason: Protection of Council’s infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

10. Stormwater Disposal from Low Level Property

The Applicant is to demonstrate stormwater from the new development within this consent shall
be disposed of in accordance with Northern Beaches Council’'s Warringah Water Management
Policy PL 850 in particular the Stormwater Drainage from Low Level Properties Technical
Specification. Details demonstrating compliance with the Northern Beaches Council’'s Warringah
Water Management Policy PL 850 are to be submitted to the Certifying Authority for approval
prior to the issue of the Construction Certificate.

Reason: To ensure appropriate provision for disposal and stormwater management arising from
development.

11. Pump-Out System Design for Stormwater Disposal

The design of the pump-out system for stormwater disposal will be permitted for drainage of
hard surfaces areas such as driveways and basement pavement areas only, and must be
designed in accordance with AS/NZS 3500. The Applicant is to provide engineering details
demonstrating compliance with this requirement and certified by an appropriately qualified and
practising hydraulic engineer. Details demonstrating compliance are to be submitted to the
Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure adequate provision is made for the discharge of stormwater from the
excavated parts of the site.
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12. Submission Roads Act Application for Civil Works in the Public Road
The Applicant is to submit an application for approval for Infrastructure works on Councils
roadway. Engineering plans for the new development works within the road reserve within this
development consent are to be submitted to Council for approval under the provisions of
Sections 138 and 139 of the Roads Act 1993. The application is to include four (4) copies of
Civil Engineering plans for the design of civil works which shall be generally in accordance with
the Council's specification for engineering works - AUS-SPEC #1. The plan shall be prepared by
a qualified civil engineer.

The design must include the following information:

1. Relocation of Council's stormwater pipeline and associated works. Proposed relocation
works shall be supported by a detailed hydrologic and hydraulic assessment.

2. Provision of layback and vehicular crossing 8m wide.

3. Removal of one on-street parking bay and relocation of kerb.

4 Provision of any streetscape works in accordance with Council's Warringah Public Space
Design Guidelines, including any bike racks, wheels stops, infill paving etc.

The fee associated with the assessment and approval of the application is to be in accordance
with Council's Fee and Charges. An approval is to be submitted to the Certifying Authority prior
to the issue of the Construction Certificate.

Reason: To ensure engineering works are constructed in accordance with relevant standards
and Council's specification.

13. Tanking of Basement Level
The basement area is to be permanently tanked. The Applicant is to submit structural details of
the tanking are to be prepared by a suitably qualified Engineer. Where temporary dewatering
works are required on the development site during construction, the developer/applicant must
apply for and obtain a bore license from the NSW Office of Environment and Heritage. The bore
license must be obtained prior to commencement of dewatering works. All requirements of the
NSW Office of Water are to be complied with and a copy of the approval must be submitted to
the Certifying Authority.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: To prevent ingress of sub-surface flows into the basement area and to comply with
State Government Requirements.

14. Structural Adequacy and Excavation Work
Excavation work is to ensure the stability of the soil material of adjoining properties, the
protection of adjoining buildings, services, structures and / or public infrastructure from damage
using underpinning, shoring, retaining walls and support where required. All retaining walls are
to be structurally adequate for the intended purpose, designed and certified by a Structural
Engineer, except where site conditions permit the following:

a) maximum height of 900mm above or below ground level and at least 900mm from any
property boundary, and
b) Comply with AS3700, AS3600 and AS1170 and timber walls with AS1720 and AS1170.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior

DA2018/1800 Page 52 of 64

57



AN northern ATTACHMENT 1

it’g beaches Assessment Report
‘J &7 councl ITEM NO. 3.1 - 29 AUGUST 2019

AN northern
‘&‘ beaches
Y S

to the issue of the Construction Certificate.
Reason: To provide public and private safety.

15. Sub-Soil Seepage
The Applicant is to submit plans demonstrating that all sub-soil seepage drainage is discharged
via a suitable silt arrester pit, directly to Council's nearest stormwater drainage line within the
property and is to be carried out in accordance with relevant Australian Standards. (Note: At the
time of determination the following (but not limited to) Standards applied:

o Australian/New Zealand Standard AS/NZS 3500.3 - 2003 Plumbing and drainage -
Stormwater drainage

o  Australian/New Zealand Standard AS/NZS 3500.3 - 2003 / Amdt 1 - 2006 Plumbing and
drainage - Stormwater drainage.)

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: To ensure appropriate drainage and stormwater management on site to protect
amenity of residents.

16. Shoring of Adjoining Property

Should the proposal require shoring to support an adjoining property or Council land, the
Applicant shall provide the adjoining(s) with engineering drawings of the proposed shoring
works for their consideration and approval.

An application to Council for approval under Section 138 of the Roads Act 1993 is required if
temporary ground anchors are to be used within Councils road reserve. Owner’s approval is to
be submitted to the Certifying Authority prior to the issue of the Construction Certificate

Reason: To ensure that owners consent is obtained for ancillary works, and to ensure the
protection of adjoining properties and Council land.

17.  Traffic Management and Control

The Applicant is to submit plans an application for Traffic Management Plan to Council for
approval. The Traffic Management Plan shall be prepared to RMS standard by an appropriately
certified person. An approval from Council is to be submitted to the Certifying Authority prior to
the issue of the Construction Certificate.

Reason: To ensure appropriate measures have been considered for site access, storage and
the operation of the site during all phases of the construction process in a manner that respects
adjoining owner’s property rights and protects amenity in the locality, without unreasonable
inconvenience to the community.

18. Stormwater Drainage Application
The Applicant is to provide a stormwater drainage application under Section 68 of the Local
Government Act 1993 to Council for approval. The submission is to include four (4) copies of
Civil Engineering plans for the design of stormwater drainage which are to be generally in
accordance with the civil design approved with the Development Application and Council's
specification for engineering works - AUS-SPEC #1. The form can be found on Council’s
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website using the following link.

https:/ffiles.northernbeaches.nsw.gov.au/sites/default/files/documents/pdf-forms/stormwater-
drainage-approval/4022-stormwater-drainage-approval.pdf

The design must include the following information:

1. Relocation of Council's stormwater pipeline and associated works. Proposed relocation
works shall be supported by a detailed hydrologic and hydraulic assessment.

2.  Appropriate access to the easement is provided, including a minimum vertical clearance
of 4 metres as determined in consultation with Council.

3. Gate/fencing shall be in accordance with Council's Building Over or Adjacent to
Constructed Council Drainage Systems and Easements Technical Specification.

The fee associated with the assessment and approval of the application is to be in accordance
with Council's Fees and Charges. Details demonstrating compliance are to be submitted to the
Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure appropriate provision for disposal and stormwater management arising from
development.

19. Structures Located Adjacent to Council Pipeline or Council Easement

All structures are to be located clear of any Council pipeline or easement. The Applicant is to
ensure footings of any new development within this development consent adjacent to an
easement or pipeline are to be designed in accordance with Northern Beaches Council’'s
Warringah Water Management Policy PL850. Details and certification prepared by a suitably
qualified Civil Engineer demonstrating compliance are to be submitted to the Certifying Authority
for approval prior to the issue of the Construction Certificate.

Reason: Protection of Council's infrastructure.

20. Flooding
In order to protect property and occupants from flood risk the following is required:

Building Components and Structural Soundness — C1
All new development shall be designed and constructed as flood compatible buildings
in accordance with Reducing Vulnerability of Buildings to Flood Damage: Guidance on
Building in Flood Prone Areas, Hawkesbury-Nepean Floodplain Management Steering
Committee (2006).

Building Components and Structural Soundness — C2
All new development must be designed and constructed to ensure structural integrity
up to the Probable Maximum Flood level of 75.0m AHD, taking into account the forces
of floodwater, wave action, flowing water with debris, buoyancy and immersion.
Structural certification shall be provided confirming the above.

Building Components and Structural Soundness — C3
All new electrical equipment, power points, wiring, fuel lines, sewerage systems or any
other service pipes and connections must be waterproofed and/or located above the
Flood Planning Level of 74.77m AHD. All existing electrical equipment and power
points located below the Flood Planning Level must have residual current devices
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Flood Emergency Response — E2

Appropriate access to shelter in place refuge should be available from all areas of the
new development.

Floor Levels — F1

New floor levels within the development shall be set at or above the Flood Planning
Level of 74.77m AHD.

Car parking — G3
All access, ventilation and any other potential water entry points (except the entry
ramp) to the basement car park shall be at or above the Flood Planning Level of
74.77m AHD. The entry ramp crest to the basement car park shall be at or above the
level of 74.2m AHD.

Recommendations
The development must comply with all recommendations outlined in:

e The Flood Study Report prepared by Dawes Consulting
Engineers dated 21 October 2018.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: To reduce the impact of flooding and flood liability on owners and occupiers of flood-
prone property and reduce public and private losses in accordance with Council and NSW
Government policy.

21. Pre-commencement Dilapidation Report
The applicant must prepare and submit a pre-commencement dilapidation report providing an
accurate record of the existing condition of adjoining public property and public infrastructure
(including roads, gutter, footpaths, etc). A copy of the report must be provided to Council, any
other owners of public infrastructure and the owners of adjoining and affected private properties.

The pre-construction/demolition dilapidation report must be submitted to Council for written
approval and the written approval is then to be submitted to the Certifying Authority prior to the
issue of the any Construction Certificate and the commencement of any works including
demolition.
Reason: Protection of Council’s infrastructure during construction.

22. Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure the development is constructed in accordance with appropriate standards.
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23. Sydney Water "Tap In"
The approved plans must be submitted to the Sydney Water Tap in service, prior to works
commencing, to determine whether the development will affect any Sydney Water assets and/or
easements. The appropriately stamped plans must then be submitted to the Certifying Authority
demonstrating the works are in compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
o  “Tap in” details - see http://www.sydneywater.com.au/tapin
o  Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).
Reason: To ensure compliance with the statutory requirements of Sydney Water.

24. Construction Traffic Management Plan.
As a result of the site constraints, limited vehicle access and parking, a Construction Traffic
Management Plan (CTMP) and report shall be prepared by an RMS accredited person and
submitted to and approved by the certifying Certifying authority Authority prior to issue of any
Construction Certificate.

For use when in a Town Center or major commuter congested location.

Due to heavy traffic congestion throughout the town centre, truck movements will be restricted
during the major commuter peak times being 8.00-9.30am and 4.30-6.00pm.

The CTMP must address following:-

» The proposed phases of construction works on the site, and the expected duration of each
construction phase;

» The proposed order in which works on the site will be undertaken, and the method statements
on how various stages of construction will be undertaken;

» Make provision for all construction materials to be stored on site, at all times;

» The proposed areas within the site to be used for the storage of excavated materials,
construction materials and waste containers during the construction period;

» The proposed method of access to and egress from the site for construction vehicles, including
access routes and truck rates through the Council area and the location and type of temporary
vehicular crossing for the purpose of minimising traffic congestion and noise in the area, with no
access across public parks or reserves being allowed;

» The proposed method of loading and unloading excavation and construction machinery,
excavation and building materials, form-work and the erection of any part of the structure within
the site. Wherever possible mobile cranes should be located wholly within the site;

* Make provision for parking onsite. All Staff and Contractors are to use the basement parking
once available.

» Temporary truck standing/ queuing locations in a public roadway/ domain in the vicinity of the
site are not permitted unless approved by Council prior.

» Specify that, due to the proximity of the site adjacent to Narraween Public School, no heavy
vehicle movements or construction activities effecting vehicle and pedestrian traffic are
permitted in school zone hours (8:00am-9:30am and 2:30pm-4:00pm weekdays).

* Include a Traffic Control Plan prepared by a person with suitable RMS accreditation for any
activities involving the management of vehicle and pedestrian traffic.

» The proposed manner in which adjoining property owners will be kept advised of the time
frames for completion of each phase of development/construction process. It must also specify
that a minimum Fourteen (14) days notification must be provided to adjoining property owners
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prior to the implementation of any temporary traffic control measure.

* Include a site plan showing the location of any site sheds, location of requested Work Zones,
anticipated use of cranes and concrete pumps, structures proposed on the footpath areas
(hoardings, scaffolding or shoring) and any tree protection zones around Council street trees.
« Take into consideration the combined construction activities of other development in the
surrounding area. To this end, the consultant preparing the CTMP must engage and consult
with developers undertaking major development works within a 250m radius of the subject site
to ensure that appropriate measures are in place to prevent the combined impact of construction
activities, such as (but not limited to) concrete pours, crane lifts and dump truck routes. These
communications must be documented and submitted to Council prior to work commencing on
site.

» The proposed method/device to remove loose material from all vehicles and/or machinery
before entering the road reserve, any run-off from the washing down of vehicles shall be
directed to the sediment control system within the site;

» Specify that the roadway (including footpath) must be kept in a serviceable condition for the
duration of construction. At the direction of Council, undertake remedial treatments such as
patching at no cost to Council.

» The proposed method of support to any excavation adjacent to adjoining properties, or the
road reserve. The proposed method of support is to be designed and certified by an
appropriately qualified and practicing Structural Engineer, or equivalent;

* Proposed protection for Council and adjoining properties;

» The location and operation of any on site crane.

The CTMP shall be prepared in accordance with relevant sections of Australian Standard 1742
— “Manual of Uniform Traffic Control Devices”, RMS’ Manual — “Traffic Control at Work Sites”.

All fees and charges associated with the review of this plan is to be in accordance with Council’'s
Schedule of Fees and Charges and are to be paid at the time that the Construction Traffic
Management Plan is submitted.

Reason: To ensure public safety and minimise any impacts to the adjoining pedestrian and
vehicular traffic systems. Confirming appropriate measures have been considered for site
access, storage and the operation of the site during all phases of the construction process in a
manner that respects adjoining owner's property rights and protects amenity in the locality,
without unreasonable inconvenience to the community. The CTMP is intended to minimise
impact of construction activities on the surrounding community, in terms of vehicle traffic
(including traffic flow and parking) and pedestrian amenity adjacent to the site. (DACTRCPCC1)

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

25. Public Liability Insurance - Works on Public Land

Any person or contractor undertaking works on public land must take out Public Risk Insurance
with a minimum cover of $20 million in relation to the occupation of, and approved works within
Council’s road reserve or public land, as approved in this consent. The Policy is to note, and
provide protection for Northern Beaches Council, as an interested party and a copy of the Policy
must be submitted to Council prior to commencement of the works. The Policy must be valid for
the entire period that the works are being undertaken on public land.

Reason: To ensure the community is protected from the cost of any claim for damages arising
from works on public land.

26.  Tree protection
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(a)Existing trees which must be retained

i) All trees not indicated for removal on the approved plans, unless exempt
under relevant planning instruments or legislation

ii) Trees located on adjoining land

iii) All street trees

(b) Tree protection

i) No tree roots greater than 50mm diameter are to be cut from protected trees
unless authorised by the Project Arborist on site.

ii) All structures are to bridge tree roots greater than 50mm diameter unless directed
otherwise by the Project Arborist on site.

i) All tree protection to be in accordance with AS4970-2009 Protection of trees on
development sites, with particular reference to Section 4 Tree Protection Measures.
iv) All tree pruning within the subject site is to be in accordance with WDCP2011
Clause

E1 Private Property Tree Management and AS 4373 Pruning of amenity trees

v) All tree protection measures, including fencing, are to be in place prior to
commencement of works.

Reason: To ensure compliance with the requirement to retain and protect significant planting on
and adjacent to the site.

27. Project Arborist
i) A Project Arborist with minimum qualification AQF Level 5 is to be appointed prior to
commencement of works.
ii) The Project Arborist is to oversee all tree protection measures in accordance with relevant
conditions of consent and AS4970-2009 Protection of trees on development sites.
iii) The Project Arborist is to ensure compliance as relevant with any other environmental
requirements conditioned under this consent.

Reason: to ensure protection of vegetation proposed for retention on and adjacent to the site.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

28. Road Reserve

The applicant shall ensure the public footways and roadways adjacent to the site are maintained
in a safe condition at all times during the course of the work.

Reason: Public Safety.
29. Civil Works Supervision
The Applicant shall ensure all civil works approved in the Section 138 and Section 68 approval

are supervised by an appropriately qualified and practising Civil Engineer.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority and/or
Roads Authority.

Reason: To ensure compliance of civil works with Council’'s specification for engineering works.

30. Notification of Inspections
The Applicant shall notify Council's Development Engineering and Certification team is to be
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given 48-hour notice when the works reach the following stages:

a) Installation of Silt and Sediment control devices

b) Prior to backfilling of pipelines

c) Prior to pouring of stormwater gully pits

d) Prior to pouring of kerb and gutter

e) Subgrade level / basecourse level / subbase

) All layers of the road formation are to be proof rolled to Council's satisfaction
g) Sealing road pavement

NOTE: Any inspections carried out by Council do not imply Council approval or acceptance of
the work, and do not relieve the developer/applicant from the requirement to provide an
engineer's certification.

Reason: To ensure new Council infrastructure is constructed in accordance with AUSPEC 1
Council’'s design and specification standards.

31.  Waste Management During Development
The reuse, recycling or disposal of waste during works must be done generally in accordance
with the Waste Management Plan for this development.

Details demonstrating compliance must be submitted to the Principal Certifying Authority.

Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.
32. Acid Sulfate Soil Management

Any new information, based on the assessment by STS GeoEnvironmental Pty Limited (STS),

which comes to light during , excavation or construction works which has the potential to alter

previous conclusions about the uncovering of Acid Sulfate Soil must be notified to the Certifier

as soon as reasonably practicable. This will also require an Acid Sulfate Soil Management Plan,

including disposal of affected soil to an approved facility, to be submitted to the certifier, before

work continues.

Reason: To ensure potential Acid Sulfate Soil is appropriately managed

33. Dust and air pollution

Dust (and air pollution) from construction and demolition to be managed in accordance with the
Construction Management Report prepared by Dream Build.
Reason: Protect Public Health (DACHPEDW1)

34. Installation and Maintenance of Sediment Control
Measures used for erosion and sediment control on building sites are to be adequately
maintained at all times and must be installed in accordance with Council’s Specifications for
Erosion and Sediment Control. All measures shall remain in proper operation until all
development activities have been completed and the site fully stabilised.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority.

Reason: To protect the environment from the effects of sedimentation and erosion from
development sites.
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CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE
OCCUPATION CERTIFICATE

35. Condition of retained vegetation
Prior to the issue of an Occupation Certificate, a report prepared by the Project Arborist shall be
submitted to the Certifying Authority, assessing the health and impact of trees and vegetation
required to be retained as a result of the proposed development, including the following

information:

a) Compliance to Arborist recommendations for tree protection and excavation works.

b) Extent of damage sustained by vegetation as a result of the construction works.

c) Any subsequent remedial works required to ensure the long term retention of the
vegetation.

Reason: To ensure compliance with the requirement to retain and protect significant planting on
development sites, and protect the existing amenity that trees and/or bushland vegetation
provide.

36. Stormwater Disposal

The Applicant shall submit a certificate from a suitably qualified person that the stormwater
drainage works have been constructed/installed in accordance with all relevant Australian
Standards and Codes. Details demonstrating compliance are to be submitted to the Principal
Certifying Authority prior to the issue of the final Occupation Certificate.

Reason: To ensure appropriate provision for the disposal of stormwater arising from the
development.

37. Certification of Structures Located Adjacent to Council Pipeline or Council Easement

The Applicant shall submit a suitably qualified Civil Engineer’s certification that the completed
footing works have been constructed in accordance with this consent, Northern Beaches
Council’'s Warringah Water Management Policy PL850 and the approved Construction
Certificate plans. Civil Engineer demonstrating compliance is to be submitted to the Principal
Certifying Authority prior to the issue of the Occupation Certificate.

Reason: Protection of Council’s Infrastructure.

38. Positive Covenant for the Maintenance of Stormwater Pump-out Facilities
The Applicant shall lodge the Legal Documents Authorisation Application with the original
completed request forms (NSW Land Registry standard forms 13PC and/or 13RPA) to Council
and a copy of the Works-as-Executed plan (details overdrawn on a copy of the approved
drainage plan), hydraulic engineers’ certification.

The Applicant shall create on the Title a positive covenant in respect to the ongoing
maintenance of the pump-out facility on the property being developed. Northern Beaches
Council shall be nominated in the instrument as the only party authorised to release, vary or
modify the instrument. Northern Beaches Council’'s delegate shall sign these documents prior to
the submission to the NSW Land Registry Services. Details demonstrating compliance are to be
submitted to the Principal Certifying Authority prior to the issue of the final Occupation
Certificate.
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A copy of the certificate of title demonstrating the creation of the positive covenant and
restriction for on-site storm water detention as to user is to be submitted.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of final Occupation Certificate.

Reason: To ensure adequate provision is made for the stormwater pump out system to be
maintained to an appropriate operational standard.

39. Certification of Tanking of Basement

The Applicant shall submit a suitably qualified Civil Engineer’s certification that the completed
tanking of basement areas had been undertaken in accordance with this consent and the
approved Construction Certificate plans. Civil Engineer demonstrating compliance is to be
submitted to the Principal Certifying Authority prior to the issue of the Occupation Certificate.

Reason: To ensure compliance of works.

40. Post-Construction Dilapidation Report
The applicant must submit a post-construction dilapidation report prepared by suitably qualified
civil engineer. The report must clearly detail the final condition of all public property,
infrastructure, natural and man-made features that were originally recorded in the pre-
commencement dilapidation report. A copy of the report must be provided to Council, any other
owners of public infrastructure.

The post-construction / demolition dilapidation report must be submitted to Council for review
after the completion of all building works. Any damage to Council's infrastructure is to be
rectified to the satisfaction of Council prior to the refund of any security deposits.

Reason: To ensure security against possible damage to Council.

41.  Mechanical Ventilation certification
Prior to the issuing of any interim / final occupation certificate, certification is to be provided from
the installer of the mechanical ventilation system that the design, construction and installation of
the mechanical ventilation system is compliant with the requirements of AS1668 The use of
mechanical ventilation.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority.
Reason: To ensure that the mechanical ventilation system complies with the design
requirements. (DACHPFPOC4)

42.  Mechanical Plant
Mechanical plant situated externally must be acoustically treated, installed and operated at all
times to ensure not to cause ‘offensive noise’ as defined by the Protection of the Environment
Operations Act 1997.

Domestic air-conditioners must not be audible in nearby dwellings between 10:00PM to 7:00AM
Monday to Friday, and 10:00PM to 8:00AM on Saturdays, Sundays and public holidays.

Details are to be submitted to Council / the Accredited Certifier prior to the issue of the
Occupation Certificate.

Reason: Protect residential acoustic amenity
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43. Certification of Civil Works and Works as Executed Data

The Applicant shall submit a suitably qualified Civil Engineer’s certification that the completed
works have been constructed in accordance with this consent and the approved Section 68 and
Section 138 plans. Works as Executed data certified by a registered surveyor prepared in
accordance with Council's 'Guideline for preparing Works as Executed data (details overdrawn
on a copy of the approved civil plans) for Council Assets' in an approved format shall be
submitted to Council for approval prior to the release of any security deposits.

Reason: To ensure compliance of works with Council's specification for engineering works.

44. House / Building Number
House/building number is to be affixed to the building to be readily visible from the public
domain.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of any interim / final Occupation Certificate.

Reason: Proper identification of buildings.

45.  Waste Management Confirmation
Prior to the issue of a Final Occupation Certificate, evidence / documentation must be submitted
to the Principal Certifying Authority that all waste material from the development site arising from
demolition and/or construction works has been appropriately recycled, reused or disposed of
generally in accordance with the approved Waste Management Plan.

Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.

46. Fire Safety Matters
At the completion of all works, a Fire Safety Certificate will need to be prepared which
references all the Essential Fire Safety Measures applicable and the relative standards of
Performance (as per Schedule of Fire Safety Measures). This certificate must be prominently
displayed in the building and copies must be sent to Council and Fire and Rescue NSW.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Interim / Final Occupation Certificate.

Each year the Owners must send to the Council and Fire and Rescue NSW, an annual Fire
Safety Statement which confirms that all the Essential Fire Safety Measures continue to perform

to the original design standard.

Reason: Statutory requirement under Part 9 Division 4 & 5 of the Environmental Planning and
Assessment Regulation 2000.

47. Screen Planting
The species within the planter box on the eastern side of the terrace must grow to a minimum
height of 1.65m above the finished floor level of the terrace.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the final Occupation Certificate.

Reason: To protect the privacy of the adjoining property.
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48. Local Safety Infrastructure
The applicant is to install in the public reserve, at no cost to Council or RMS, any facilities
approved as part of discussions regarding improving safety in ad around the town centre. This
will be subject to the outcome of their discussions with RMS and Council and will be confirmed
in writing. The applicant shall provide the written concurrence from Council and RMS
demonstrating the required infrastructure, if any.

Reason: To ensure improved safety in and around the Town centre prior to additional impacts of
residents and retail/office use. (DACTRFPOCT1)

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

49, Food Businesses

a) Separate Development Consent from Council is required for the design, fit-out, construction
and use of each tenancy as food businesses,

b) Each development application must provide details to Council demonstrating compliance with
Standard 3.2.3 of the Australia and New Zealand Food Standards Code, the Food Act 2003 and
AS 4674 ‘Design, construction and fit out of food premises’ and AS1668.2,

c¢) Details must include plans for the design, construction and fit-out and of all kitchens, wet
areas, garbage storage rooms, food store areas, kiosks/stalls used for sale of food and
beverages, and requirements for mechanical ventilation.

Reason: To ensure that all food premises comply with the design requirements. (DACHPGOG5)

50. Noise for air-conditioners
Any air conditioning unit on the site must be installed and operated at all times so as not to
cause “Offensive Noise” as defined by the Protection of the Environment Operations Act 1997.
Domestic air conditioners must not be audible in nearby dwellings between 10:00pm to 7:00am
on Monday to Saturday and 10:00pm to 8:00am on Sundays and Public Holidays.

Reason: To ensure compliance with legislation and to protect public health.
51. Fit-out of Shops
Separate Development Consent from Council is required for the design, fit-out, construction and

use of each tenancy as a Skin Penetration services business.

Reason: Ensure compliance with legislation

CONDITIONS THAT MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF ANY STRATA
SUBDIVSION OR SUBDIVISION CERTIFICATE
52. Easement for Drainage

The Applicant shall create a 3 metre wide easement for drainage (under the provisions of
Section 88B of the Conveyancing Act) on the land to ensure all drainage infrastructure is located
within the appropriate easement(s). Details demonstrating compliance are to be submitted to the
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Principal Certifying Authority prior to the issue of the Occupation Certificate.

Reason: Protection of and access to Council's infrastructure.
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1 Introduction

1.1 Commission

JVUrban Pty Ltd has been commissioned by DreamBuild Pty Ltd (“the Applicant”), to
prepare a written request (‘Variation Request’) pursuant to cl4.6 of Warringah Local
Environmental Plan 2011 (the LEP) in respect of a proposed development for shop top
housing development comprising ground floor retail/commercial and nine (9)
residential apartment, at 91 —93 Mcintosh Street, Narraweena (the Site).

The Proposal is described in detail in Section 3 of the Statement of Environmental Effects
(SEE) prepared by JVUrban Pty L td dated November, 2018 and generally comprises:

e demolition of all structures on site;
e site excavation for basement level;

e  construction of shop top housing above basement car parking and services.

The Proposal exceeds the 8.5m maximum Height of Buildings (HOB) development
standard under cl4.3 of the WLEP having a maximum building height of 12.15min the
south east corner.

Notwithstanding the contravention of the development standard, the proposal and the
requisite variation to the height standard is considered to be consistentwith the objectives
of the development standard and the objectives of the zone within which the
developmentisto be carried out and there are sufficient environmental planning grounds
to justify the contravention in this instance including the lack of adverse amenity impacts
and positive social and economic considerations as a result of the development.

This written request has been prepared to provide a detailed assessment in accordance
with the statutory requirements of cl4.6 so that the consent authority can exercise its
power to grant development consent, notwithstanding the contravention to the HOB
development standard.

Whilst the Variation is drafted under specific headings, it is drafted to be relied upon its
totality to satisfy the relevant tests and heads of consideration rather than limited to the
text under any specific heading.

1.2 Material Relied Upon

This Variation Request has been prepared based on the Architectural Drawings
prepared by Benson McCormack Architecture dated September 2018 and also relies
upon a Deed of Agreement between the owner and Council which is appended to the
Statement of Environmental Effects

This Variation Request should be read in conjunction with the detailed environmental
planning assessments contained in the DA documentation submitted with the DA and
documents appended thereto.
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2.1 Warringah Local Environmental Plan 2011
2.1.1 Clauses 2.2-2.3 — Zoning and Permissibility
Clause 2.2 and the Land Zoning Map of the LEP provide that the entire Site is zoned
B1 Neighbour Centre Zone and the Land Use Table in Part 2 of the LEP specifies the
objectives of this zone as follows:
* To provide a range of small-scale retail, business and community uses that serve the needs
of people who live or work in the surrounding neighbourhood.
¢ To ensure that neighbourhood centres provide a village-like atmosphere and safety and
comfort for pedestrians.
* To minimise conflict between land uses in the zone and adjoining zones and ensure the
amenity of any adjoining or nearby residential land uses.
The proposed land use is defined as a shop top housing which is permissible with
development consent in the B1 Zone pursuant to the WLEP 2011.
2.1.2 Clause 4.3 — Height of Buildings (HOB)
Clause 4.3 of the W LEP 2011 sets out the HOB development standard as follows:
“(1) The objectives of this clause are as follows:
{a) to ensure that buildings are compatible with the height and scale of
surrounding and nearby development,
{b) to minimise visual impact, disruption of views, loss of privacy and loss
of solar access,
{c) to minimise any adverse impact of development on the scenic quality
of Warringah’s coastal and bush environments,
{d) to manage the visual impact of development when viewed from
public places such as parks and reserves, roads and community facilities.
(2) The maximum floor space ratio for a building on any land is not to
exceed the floor space ratio shown for the land on the Floor Space Ratio
Map.”
The Height of Buildings Map designates a maximum 8.5m height limit for the Site (see Figure
1).
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Figure 1 Extract of WLEP 2011 Map (HOB_10A)

The WLEP Dictionary contains the following definitions:

Height of Buildings Map means the Warringah Local Environmental Plan 2011 Height of
Buildings Map.
building height (or height of building) means:

(a) in relation to the height of a building in metres—the vertical distance from ground level
(existing) to the highest point of the building, or

(b) in relation to the RL of a building—the vertical distance from the Australian Height
Datum to the highest point of the building,

including plant and lift overruns, but excluding communication devices, antennae, satellite
dishes, masts, flagpoles, chimneys, flues and the like.

2.1.3 Clause 4.6 — Exceptions to Development Standards
Clause 4.6(1) of the LEP states the objectives of the clause as follows:

(a) to provide an appropriate degree of flexibility in applying certain
development standards to particular development,

(b) to achieve better outcomes for and from development by allowing
flexibility in particular circumstances.

In the Judgment of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC
118 (“Initial Action”) (see Section 4.7), Preston CJ ruled that there is no provision that
requires the applicant to demonstrate compliance with these objectives for the consent
authority to be satisfied that the development achieves these objectives. Furthermore,
neither cl4.6(3) nor cl4.6(4) expressly or impliedly requires that development that
contravenes a development standard “achieve better outcomes for and from
development”.
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Accordingly, the remaining subclauses of cl4.6 provide the operational provisions and
preconditions which must be satisfied before a consent authority may grant
development consent to a development that contravenes a development standard
imposed by an environmental planning instrument.
Clause 4.6(2) provides that:

(2) Development consent may, subject to this clause, be granted for
development even though the development would contravene a
development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a
development standardthat is expressly excluded from the operation of this
clause.

The HOB development standard is not expressly excluded from the operation of cl4.6
and accordingly, consent may be granted.

Clause 4.6(3) relates to the making of a written request to justify an exception to a
development standard and states:

(3) Development consent must not be granted for development that
contravenes a development standard unless the consent quthority has
considered a written request from the applicant that seeks to justify the
contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or
unnecessary in the circumstances of the case, and
(b) that there are sufficient environmental planning grounds to justify
contravening the development standard.
The proposed development does not comply with the HOB development standard
pursuant to cl4.3 of the WLEP2011. However, strict compliance is considered to be
unreasonable and unnecessary in the circumstances of this case as detailed in Section
5.1
In addition, there are considered to be sufficient environmental planning grounds to
justify contravening the development standard as detailed in Section 5.2.2.
Clause 4.6(4) provides that consent must not be granted for development that contravenes
a developmentstandard unless:
(4 Development consent must not be granted for development that
contravenes a development standard unless:
(a) the consent authority is satisfied that:
(i) the applicant’s written request has adequately addressed
the matters required to be demonstrated by subclause (3), and
(i) the proposed development will be in the public interest
because it is consistent with the objectives of the particular
standard and the objectives for development within the zone
in which the development is proposed to be carried out, and
(b) the concurrence of the Secretary has been obtained.
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Sections 5.2 and 5.3 of this written request address the matters required under
cl4.6(4)(a) of the LEP and Section 5.4 addresses cl4.6(4)(b).

Clause 4.6(5) provides that:
(5) In deciding whether to grant concurrence, the Secretary must consider:

(a) whether contravention of the development standard raises
any matter of significance for State or regional environmental
planning, and

(b) the public benefit of maintaining the development standard, and

(c) any other matters required to be taken into consideration by the
Secretary before granting concurrence.

Section 5.5 of this written request addresses the matters required under cl4.6(5) of the LEP.

Clauses 4.6(6) and (8) are not relevant to the proposed development and cl4.6(7) is an
administrative clause requiring the consent authority to keep a record of its assessment
under this clause after determining a development application.

The proposed shop top housing development will result in a maximum height above
existing ground level of 12.15m at the south east corner, constituting a non-compliance
of up to 3.65m. The extent of the variation is depicted in the architectural drawings.

The proposed variation to the development standard has been considered in light of the
evolving methodology and “tests” established by the NSW Land & Environment Court (the
Court) and the following subsections provide a brief summary of key Judgments in regard
to variations under the former SEPP 1 and cl4.6 of the SILEP that are of relevance.

4.1 Winten Developments Pty Ltd v North Sydney Council [2001]

Through the Judgment in Winten Developments Pty Ltd v North Sydney Council [2001]

NSWLEC 46 (“Winten”) the Court established a ‘5-part test’ for considering whether strict

compliance with a development standard is unreasonable or unnecessary in a particular

case. The elements of this test can be summarised as:

. Is the planning control a development standard?

. What is the underlying object or purpose of the standard?

. Is compliance with the standard consistent with the aims of the policy, and in
particular, does compliance with the standard tend to hinder the attainment of the
objects specified in s 5(a)(i) and (ii) of the Environmental Planning & Assessment
Act 19797

. Is compliance with the development standard unnecessary or unreasonablein
the circumstances of the case?

. Is the objection well founded?
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4.2

4.3

The 15! “test’ continues to be relevant and is a precondition for the application of cl4.6 —
see Sectionb5.1.

The 2N “test’ is required to be demonstrated under cl4.6(4)(a)(ii) —see Section 5.2.1.

The 34 “test’ was specific to cl3 of SEPP 1 and has not been transferred to cl4.6 of the
SILEP. Notwithstanding, in Initial Action (see below), Preston CJ indicated that it is
reasonable toinfer that “environmental planning grounds” as stated in under cl4.6(3)(b),
means grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s1.3 of the EP&A Act —see Section 5.2.2.

The 4th ‘test’ is required to be demonstrated under cl4.6(3)(a) - see Section

5.1. The 5th “est’is analogous to cl4.6(4)(a) — see Section 5.3.

Wehbe v Pittwater Council [2007]

The 5-part test under Winten was later supplemented by the Judgment in Wehbe v
Pittwater Council {2007] LEC 827 (“Wehbe") where Chief Justice Preston expressed the
view that there are 5 different ways in which an objection to a development standard
may be assessed as being well founded and that approval of the objection may be
consistent with the aims of SEPP 1. These included:

1. Notwithstanding the non-compliance, is the proposal consistent with the
relevant environmental or planning objectives?

2. Is the underlying objective or purpose of the development standard not relevant
tothe development with the consequence that compliance is unnecessary?

3. Would the underlying objective or purpose of the development standard be
defeated or thwarted if compliance was required with the consequence that
compliance is unreasonable?

4. Has the development standard been virtually abandoned or destroyed by the
consent authority’s own actions in granting consents departing from the
standard and hence compliance with the standard is unnecessary and
unreasonable?

5. Is the zoning of the particular land unreasonable or inappropriate such that the
development standard appropriate for that zoning was also unreasonable or
unnecessary as it applied to that land and therefore, compliance with the standard
would be unreasonable or unnecessary?

Four2Five Pty Ltd v Ashfield Council [2015]

In the Judgment of Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009
(“Four2Five”) Pearson C expanded on the earlier Judgments of Winten and Wehbe,
indicating that whilst consistency with zoning and standard objectives of the
development standard is addressed specifically in cd4.6(4)(a)(ii), there remains an onus
of also demonstrating that there are “sufficient environmental planning grounds” such
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4.4

4.5

that compliance with the development standard is unreasonable or unnecessary.
Furthermore, that the environmental planning grounds must be particular to the
circumstances of the proposed development rather than public benefits that could
reasonably arise from a similar development on other land.

The environmental planning grounds that support the proposed variation to the standard
in this circumstance are detailed in the SEE submitted with the DA, and 55.2.2 below.

Randwick City Council v Micaul Holdings Pty Ltd [2016]

In his Judgment of Randwick City Council v Micaul Holdings Pty Ltd [2016] NSWLEC 7
(‘Micaul’) Preston CJ made it clear that development consent cannot be granted for a
development that contravenes a developmentstandardunlessthe consentauthority:

(a) has considered a written cl 4.6 objection seeking to vary the development
standard as required by cl4.6(3) of the SILEP;

(b) is satisfied that the cl4.6 objections adequately addressed the matters required
to be demonstrated by cl4.6(3) (as required by cl4.6(4)(a)(i));

(c) issatisfied that the development will be in the public interest because it is consistent
with the objectives of the standard and the objectives for development within the
zone to be carried out as required by cl4.6(4)(a)(ii).

In addition, Preston CJ elucidated that the consent authority does not have to be directly
satisfied that compliance with the development standard is unreasonable orunnecessary
in the circumstances of the case — only that it be indirectly satisfied that the applicant’s
written request adequately addresses the matters in cl4.6(3) that compliance with the
development standard is unreasonable or unnecessary.

Furthermore, Preston CJ confirmed that an established means of demonstrating that
compliance with a development standard is unreasonable or unnecessary is to establish
that a development would not cause environmental harm and is consistent with the
objectives of the development standard.

Moskovich v Waverley Council [2016]

Providing further guidance on the interpretation of cl4.6 compared to its predecessor
SEPP 1, the Judgment in Moskovich v Waverley Council [2016] NSWLEC 1015
(‘Moskovich’) outlines that cl4.6(3)(a) is similar to cl 6 of SEPP 1 and the ways of
establishing that contravention of a development standard is well founded expressed in
Wehbe (e.g. “achieving” the objectives of the development standard) are equally
appropriate for the consideration of cl4.6(3)(a).

However, cl4.6(4)(a)(ii) has different wording to SEPP 1 and requires the consent authority
to be satisfied that the proposed development is in the public interest because it is
“consistent” with objectives of the development standard and objectives for the zone
rather than “achieving” the objectives. Consequently, the considerations of cl4.6(3)(a)
and cl4.6(4)(a)(ii) are different with the achievement test being more onerous and
requiring justification in “‘ways’ such as those expressedin Wehbe.
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Notwithstanding the Judgments in Winten and Wehbe related to variation requests under
SEPP 1, the methodology and reasoning expressed in those Judgments continues to be
the accepted basis uponwhich to assess variation requests pursuant to cl 4.6.

4.6 Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118

In the Judgment of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC
118 (‘Initial Action’), Preston CJ indicated that cl4.6 does not directly or indirectly
establish a test that a non-compliant development should have a neutral or beneficial
effect relative to a compliant development. For example, a building that exceeds a
development standard that has adverse amenity impacts should not be assessed on the
basis of whether a complying development will have no adverse impacts. Rather, the
non-compliance should be assessed with regard to whether the impacts are reasonable
in the context of achieving consistency with the objectives of the zone and standard.

In addition, Preston CJ ruled that cl4.6 does not directly or indirectly establish a “test” that
a development which contravenes a development standard results in a “better
environmental planning outcome” relative to a development that complies with the
development standard. In fact, there is no provision in SILEP that gives substantive effect
to the objectives of cl4.6 stated incl4.6(1)(a) and (b). Thatisto say, neither cl4.6(3) nor
(4) expressly or impliedly requires that development that contravenes a development
standard “achieve better outcomes for and from development” .

Furthermore, Preston CJ ruled thatitis incorrect to hold that the lack of adverse amenity
impacts on adjoining properties is not a sufficient ground justifying the development
contravening the development standard, when one way of demonstrating consistency
with the objectives of a development standard is to show a lack of adverse amenity
impacts.

4.7 Summary of the Case Law Methodology and Tests

The collective methodology and tests described above has been applied to the assessment
at Section 5andcan be summarised in the following steps:

1. Step 1 - Is the planning control that the applicant seeks to contravene a
development standard?

2. Step 2 - Is the consent authority satisfied that the applicant’s written request
seeking to justify the contravention of the development standard has adequately
addressed the matters required by cl 4.6(3) by demonstrating that:

(a) compliance is unreasonable or unnecessary; and

(b) there are sufficient environmental planning grounds to justify
contravening the developmentstandard?

3. Step 3 - Is the consent authority satisfied that the proposed development will be in
the public interest because it is consistent with the objectives of the particular
development standard that is contravened and the objectives for development for
the zone in which the development is proposed to be carried out?
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5.1

5.2

4. Step 4 - Has the concurrence of the Secretary of the Department of Planning
and Environment been obtained?

5. Step 5 - Where the consent authority is the Court, has the Court considered the
matters in cl4.6(5) when exercising the power to grant development consent for
development that contravenesa development standard.

Step 1 - Is the planning control a development standard?

This question is the 15 “test’ in Winten. The HOB control in cl4.3 of the WLEP 2011 is a
development standard, definedin Section 1.4 of the EP&A Act as follows:

“development standards means provisions of an environmental planning
instrument or the regulations in relation to the carrying out of development,
being provisions by or under which requirements are specified or standards
are fixed in respect of any aspect of that development, including, but without
limiting the generality of the foregoing, requirements or standards in respect

of:...
(d) the cubic content or floor space of a building”

The development standard is not expressly excluded from the operation of cl4.6 and
accordingly, consent may be granted pursuant to cl4.6.

Step 2 — Pursuant to cl4.6(4)(a), is the consent authority satisfied that the written
request adequately addresses the matters in Clause 4.6(3)?

Clause 4.6(3)(a) — compliance is unreasonable or unnecessary in the
circumstances of the case

To demonstrate that compliance with the height of buildings development standard is

unreasonable or unnecessary, this written request relies upon:

1. The 2Nd ‘test’ in Winten and the 15t and 2N9 “ways’ in Wehbe — i.e. the underlying
objectives or purpose of the standard is satisfied or the objectives are not relevant;
and

2. The 4th ‘way’ in Wehbe - the development standard has been virtually
abandoned or destroyed by the consent authority’s own actions.

These aspects are discussed in the following paragraphs.

The underlying objectives or purpose of the standard

Clause 4.3(1) of the LEP statesthe objectives of the Height development standard as follows:

(a) to ensure that buildings are compatible with the height and scale of surrounding and
nearby development,

(b) to minimise visual impact, disruption of views, loss of privacy and loss of solar access,

(c) to minimise any adverse impact of development on the scenic quality of Warringah’s
coastal and bush environments,
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(d) to manage the visual impact of development when viewed from public places such as
parks and reserves, roads and community facilities.

Comments

Obijective (a) is to ensure buildingis compatible with height and scale surrounding and nearby
development.

In considering compatibility, this does not necessitate sameness as advocated by Roseth SC in
Project Ventures Developments v Pittwater Council [2005] NSWLEC 191:

22. There are many dictionary definitions of compatible. The most apposite meaning in
an urban design context is capable of existing in harmony. Compatibility is this deferent
from sameness. It is generally accepted that buildings can exist together in harmony
without having the same density, scale or appearance, though as the difference in these
attributes increases, harmony is harder to achieve."

The built form within the surrounding B1 village presents predominantly as a 2 storey scale
presentation to the street interface with some newer development exhibiting 3 storeys to
the rear presentations. The proposedis considered to achieve this objective as the upper level
has increased setbacks from the boundaries, creating a significant step and making the upper
level recessive and nonintrusive to most vantage points. The building does not draw attention
to itself beyond that reasonably expected of a corner site within a neighbourhood precinct. It
reads as a two storey building at the street frontages, consistent with the existing and likely
future scale of buildings as defined by the 8.5m height controls. The development is
respectful of its locational built form context and surrounding development and hence the
non compliant element is benign.

Obijective (b) is to minimise visual impact, disruption of views, loss of privacy and loss of solar

dCCess.

The design and layout of the building address each of these amenity considerations and
achieves a development that respects the adjoining and surrounding development. The
additional height does not create unreasonable adverse effects. Thereis no view impact. The
windows in the upper level facing east are restricted to bedroom windows only and are
setback 5m from the boundary. These windows look over, and not into adjoining properties.
Shadow diagrams similarly confirm that no living areas or private open space areas of
adjoining properties are unreasonably overshadowed by the non compliant elements. In
terms of visual impacts, these are minimized through setting back the upper level and careful
attention to articulation and selection materials and colours.

Objective (c) is to to minimise any adverse impact of development on the scenic quality of
Warringah's coastal and bush environments.

The subject site is located within a highly urbanized environment. There will be no impact on
the coastal, bush or scenic amenity of the environment. The proposal is neutral in terms of
this objective.
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Obijective (d) is to manage the visual impact of development when viewed from public places

such as parks and reserves, roads and community facilities.

The proposal is located on a busy intersection within a designated neighbourhood centre. The
development will be visible from the surrounding street system. The proposal is a fresh,
contemporary building that will rejuvenate the small neighbourhood centre. The addition of
residential accommodation on this site is considered a positive outcome in terms of passive
surveillance of both street frontages and activation of the centre through more residential
activity during and outside of business hours. The external appearance of the new
development is modern, varied and interesting. The palette of materials, colors and finishes,
together with the strong podium and recessed upper level ensure that the visual impact when

viewed from surrounding public places is not intrusive.

Clause 4.6(3)(b) — There are sufficient environmental planning grounds to justify
contravening the development standard

As set out in Four2Five, when a development standard is sought to be varied, thereis an
onus on the Applicant to demonstrate that there are “sufficient environmental planning
grounds” such that compliance with the development standard is unreasonable or

unnecessary and these environmental planning grounds must be particular to the
circumstances of the proposed development rather than grounds that could reasonably
apply a similar development on any other land.

Preston CJ clarified in Micaul and Initial Action, that sufficient environmental
planning grounds may also include demonstrating a lack of adverse amenity impacts.

As outlined in Section 5.2.1, there is considered to be alack of adverse amenity impacts
arising from the proposal’s non compliance, as it will not result in adverse overshadowing,
overlooking, view, acoustic, privacy or traffic impacts.

The height variation along Alfred Street varies between 1.27m —2.0m and is well setback
from the building alignment below making the upper level and variation not readily
apparent or offensive on the streetscape when viewed from surrounding road network
or public places.

It is also noted that some of the height variation is attributable to the need for raising
the floor level to cater for a localized flood planning.

The consequence of strict compliance in the circumstances would necessitate the loss
of an entire residential floor which would make the development economically
unviable. The success of the development dependent on the additional level (i.e the
variation) is important in terms of the positive social and economic impacts that it will
have on the viability and sustainability of the local village, providing necessary active
retail uses and additional residential population in the form of various housing mix
contributing to the atmosphere and also providing additional security and surveillance.
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In summary, the contravention of the HOB development standard is considered to have
positive social and economic outcomes for the Site and the locality and positive residential
amenity outcomes for existing residences and businesses in the immediate area, whilst
minimising adverse amenity impacts toanacceptable level.

5.3 Step 3 - Pursuant to cl4.6(4)(b), is the consent authority satisfied that the
development will be in the public interest because it is consistent with the objectives
of the development standard and the objectives of the zone?

As outlined in Section 5.2.1, the Proposal achieves and is therefore consistent with the
relevant objectives of the height of buildings development standard.

However, the consent authority must also be satisfied that the development will be
consistent with the objectives of the B1 Neighbourhood Centre Zone which are
expressed inthe Land Use Table to cl2.3 of the LEP as follows:

¢ To provide a range of small-scale retail, business and community uses that serve the
needs of people who live or work in the surrounding neighbourhood.

¢ To ensure that neighbourhood centres provide a village-like atmosphere and safety and
comfort for pedestrians.

* To minimise conflict between land uses in the zone and adjoining zones and ensure the
amenity of any adjoining or nearby residential land uses.

The Proposal is consistent with the objectives of the B1 Zone for the following reasons:

The first objective is to provide a range of small-scale retail, business and community
uses that serve the needs of people who live or work in the surrounding neighbourhood.
The development includes 4 retail outlets and 2 commercial premises. Each is sized to
focus on small community services and the needs of locals. The objective is achieved.

The second objective is to ensure that neighbourhood centres provide a village-like
atmosphere and safety and comfort for pedestrians. The proposal seeks to maintain and
improve the activation of the corner of the Narraweena Neighbourhood Centre. Both
street frontages have active frontages, improved pedestrian accessis provided (including
disabled access to the ground floor premises), a continuous awning is to be provided
along each street frontage for the comfort of pedestrians, street trees are to be retained,
the upper level units will provide passive surveillance of both street frontages thereby
achieving CPTED of the area. The objective is achieved.

The third objective is minimise conflict between land uses in the zone and adjoining
zones and ensure the amenity of any adjoining or nearby residential land uses. The
design, layout, materials and finishes of the building have taken into account the
adjoining and adjacent landuses, addressing each element of amenity — privacy,
overlooking, overshadowing to a satisfactory level.

Accordingly, it follows that the proposed development is in the public interest because it
is consistent with the objectives of the HOB development standard under the WLEP 2011
and the objectives of the B1 Neighbourhood Centre Zone under the WLEP 2011.
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5.4 Step 4 - Clause 4.6(4)(b) — The Concurrence of the Secretary has been obtained

On 21 February 2018, the Secretary of the Department of Planning and Environment
issued a Notice (‘the Notice’) under cl64 of the Environmental Planning and Assessment
Regulation 2000 (the EP&A Regulation) providing that consent authorities may assume
the Secretary’s concurrence for exceptions to development standards for applications
made under cl4.6 of the SILEP or SEPP 1 subject to certain conditions.

As WLEP 2011 adopts cl4.6 of the SILEP and the conditions of the Notice are not
relevant in this instance, the consent authority for the Proposal may assume
concurrence in respect of the variation requested to the HOB development standard
under the LEP.

In addition, the Court has power to grant development consent to the proposed
development even though it contravenes the HOB development standard, without
obtaining or assuming the concurrence of the Secretary by reason of s39(6) of the Land
and Environment Court Act 1979 (the Court Act).

5.5 Step 5 - Clause 4.6(5) - Concurrence Considerations

In the event that concurrence cannot be assumed pursuant to the Notice, cl4.6(5) of the
LEP provides that in deciding whether to grant concurrence, the Secretary must consider:

(a) whether contravention of the development standard raises any matter of
significance for State or regional environmental planning, and

(b) the public benefit of maintaining the development standard, and

(c) any other matters required to be taken into consideration by the
Secretary before granting concurrence.

Furthermore, in Initial Action, Preston CJ clarified that, notwithstanding the Court’s
powers under s39(6) of the Court Act, the Court should still consider the matters in
cl4.6(5) when exercising the power to grant development consent for development that
contravenes a developmentstandard:

Accordingly, the proposed contravention of the HOB development standard has been
considered in light of cl4.6(5) as follows:

. The proposed non-compliance does not raise any matter of significance for State
or regional environmental planning as itis peculiar to the design of the proposed
development for this particular Site and this design is not directly transferrable
to any other site in the immediate locality, wider regionor the State and the scale
of the proposed development does not trigger any requirement for a higher level
of assessment;

. As indicated in Section 5.3, the proposed contravention of the development
standard is considered to be inthe public interest because it is consistent with the
objectives of the zone and the objectives of the development standard. In this
regard it should be noted that the dedication of land for public purpose including
carparking and streetscape improvements need to be considered as part of the
benefits.

Clause 4.6 Variation - 91 McIntosh Road NARRAWEENA - JVUrban
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The proposed development contravenes the Height of Building development standard
under cl4.3 of Warringah LEP 2011.

The height of building control under cl4.3 of the WLEP is a development standard and is
not excluded from the application of cl4.6.

This written request to vary the development standard has been prepared in accordance
with cl4.6(3) of the LEP and demonstrates that strict compliance with the development
standard is unreasonable and unnecessary for the following reasons:

. Notwithstanding the contravention of the development standard, the proposed
development is consistent with the relevant objectives of the development
standard pursuant to cl4.3 of the WLEP 2011 and is consistent with the relevant
objectives of the B1 Neighbourhood Centre Zone and therefore, the proposed

development isinthe publicinterest;

. Notwithstanding the contravention of the development standard, the proposed
shop top housing development will not result in adverse environmental harm in
that the amenity of neighbouring properties will be reasonably maintained and
there will be no adverse impacts on the landscape or scenic amenity of the locality;

. There are direct social and economic benefits for the property owner and the local
residents and businesses with new shops replacing old, tired premises, activation of
the street frontages, an attractive contemporary development, increased passive
surveillance and the opportunity for small businesses in the area to occupy new, fresh
and modern premises.

In addition, this written request outlines sufficient environmental planning grounds to
justify the contravention of the HOB development standard including:

+ alack of adverse environmental amenity impacts;

¢« providing a variety of unit types and sizes at the upper levels and allowing for generous
setbacks;

e  constructing a new contemporary building on a corner site that will enhance the
built form and appearance of both streetscapes;

« providing a strongly defined base so that the building reads as a two storey
podium to the street frontages consistent with and compatible with the existing
and desired future character;

¢ the provision of high quality residential living within the small centre which will
increase surveillance and perceived safety in the area.

¢ provision of basement parking for residents and commercial premises — not
seeking to consume on-street areas for the development (except as existing retail
credits).

¢ allowing for streetscape improvement works and on street carparking to benefit
the general public

Clause 4.6 Variation - 91 McIntosh Road NARRAWEENA - JVUrban
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« contributing to both the social and economic viability of the centre to create a
village atmosphere as per Council's desired planning outcomes

Accordingly, this written request can be relied upon by the consent authority in
accordance with cl4.6 of the LEP to grant development consent to the proposed
development notwithstanding the contravention of the development standard.

Joe Vescio

12.08.19

Clause 4.6 Variation - 91 McIntosh Road NARRAWEENA - JVUrban

85



ATTACHMENT 3
Site Plan and Elevations
ITEM NO. 3.1 - 29 AUGUST 2019

northern
beaches
»Yy council

&

JHNLO3LIH Sm_t.._ﬂ P ixiq!uaﬂ:oxoo
505°5 010N1S BEOZ MEN YNIIMVEEYN ABSNEOH Qvod
WAV 186z 1044 v AVOU HSOININY £6-10 DN YLEND
886 Z 10 eod NY1d 3US 9000~V VL8l  EV® 001 Wi6  QTinewv3sa toanss: i uaupe s ot s panw b Boowern s
123LIHOHY anssi ONIMYHO “ON ONIMVHO “ON LI3r0Nd ERLAL HIHON 103108d SNVL3I0 103roud AN J Uy(ﬁ_ >wa _ S3LON
'
%o;v/ﬂmm%&zmzn_o._m 2 S " W16
s = 1334180 VEOL'ON |
i 400 TY LN ONY X308 A 301 OML
! 133415 Q3441VE0L 'ON =
i
i
| [
I} | |
! | fosce : woe j
ABYONOS Nadm 08 Ocf — \F
i ! o 0

03240021 33509084

=]

1M HRIONOLS

THUSID 0O NOUINELINOOTH

4008 TNLANY ¥AHOATUOLT IND

VO HSOINIOW 68 'ON

1
s eancis
Il

~—

133418 384V

GITIVLS I 36 0L ONMHY TN
ONUSIE ONY O3NVIIXO3smads

B 0L VSRV ONAEVE 030NIW
T LN LIRS TNUSO

ANYT D47 NODEML ONINOr OV
N WOUE BV N
3 O NOWYEYE3S

AMYONTOR el 304
WIVELIP 00 0

TONSA  MOVYY 0L @30WADBe
3 0L SELT IMNEYA ININ AN

GTTIVES W 30 0L DN TN
NS0T ONY OINYTI 038NN

o N S A H KIS
R00RRR IR IH IR ILIRIR R KK HIH IR LR RS

3 0L YIEv ONEW 030NILW
IWL WNLM INSRIVYE BNUS

86



ATTACHMENT 3
Site Plan and Elevations
ITEM NO. 3.1 - 29 AUGUST 2019

northern
beaches

N

k€
~

D3 counci

JUNLOILIHOYY
MQVNHODIW  rjeriae -
NOSN38 1 e

NOILVIXIddV/ ANINJOT3AIA

0LLLLW

L INJW3SY8

—

0LLvL
T3A3TANNOYHO

Laus

M NIIHOS 03INILLYE NIHLIM X08TIVIN 03553034

JDVNOIS ONINMY HIONN

0Ly L0s S 20 80

0LL 8L W
LI3A3T | gy
(138800) 1 ¥84
04218 W
273A0
Lmv
zwad
0LEva W
40048 13A31

BysEnis® T T T T T

ad:m!ﬁg

IN3D

NOLLVAIT3 QY HSOLNIDW 10Z0-v voL8L EV@00L:L
EO T

ONIMYHO “ON ONIMYHO IN L 31705 HAHON 103r0¥d

.\\\

N

N

W -.‘\.‘\
N

4315008 INVHOAH 3414 JONOILYD01 A3S0d0dd 2

S3IONVHO 40 31NA3HOS
1z19 - SN0 JOVBYYO 0L SSI00V ANV SS3HO3 ONIQING
|
———30YNOIS ONINMY H3ONN 13 / AMINI ONDANYA ININISVE “
NS LA,

SONIMV#Q 31VIS LON 00

WL6

Ldhy

SdNy
LNMY
Lwve

(40
138400) 1 ¥84
Ly

13dWvd Hoe
ONIH38 H3INVY

BLe 94 6 L3avave 20 0L

87



ATTACHMENT 3
Site Plan and Elevations
ITEM NO. 3.1 - 29 AUGUST 2019

northern
beaches

D

k

3

S

04 counci

FUNLOILIHONY -
AQVIABIOW s ;

NOSN38

NOLLVAITE 1S a3¥47Y z020-v voLg EV@00L:L

INSS| ONIMYHO “ON ONIMYHO IN L3r0Yd 11V08 HAHON 1

NOILVIXIddV/ ANINJOT3AIA

oo i e
MMy 90200

o008 W
L34V 20401

#07IV134 40 V34V 03S0d0¥d
£071V134 40 3avOVd4 LNOYd ANV Y3HY OL SLNIWANIWY '€

L HIVLS 3414 B 431S008 INVHOAH 3414 30 NOLLYOO1 SNOIA3Yd L

S3IONVHO 40 31NA3HIOS

»Zﬂz,u(wkﬁdgito.—m 0131V SS300V TVHNLINELS

—————TTYM N334 08 G3INILLYE NIHLU X08 YN 03583034

SIINYNIL TVIOU3 W00 OL
SS30V ONY ABS01 WILNIOISIY

ENgy-— —

LNIS
L MLS OLTII4NI SSV19
i . _é
: N
~ |y /,... € ../. //. Y
; A
2 I Pe I W s
| || 12 A
i i o :
> / /
| ! ! |
| / / |
| |

i
PLHHMMI

SONIMVH#0 31VIS 10N 00

N YNIIMVEEYN
W £6- L8

Wi6 alNaNvY3ya
OMd

IN3D

RHISH

P
2
2%
=7
=7
e
Z
Z
£
%
[ TA V]
\\\\\\\\\\ 10V13¥4 0L HOOG AMINT ONIGNS G3INVYS WNININNTY DLLYINO LNY l ._lzmiwwg
JOVNDIS ONINWY ¥3ONN
INOHAOHS 03219 NIHLUA 30VNOIS V134 0L G3L¥007T¥ ONVE 4330 005
LYW
13A3TANNOYD
3 |
P} -
" U ; LS
| T [¥40)
1 i
1 t CTE
SUbGE HAA FHE RN, 00 L ININMY 2081
0018
Ferdd L13A31
L8
- LZ19
/ N38Y00) | ¥ad
LN
uz18 W
LyBd Z73AN
18
ONMNING 40 LHOIFH XV B
1 .v“ = N
g 1Z19
33 §—tnad OLE'YE Y

AR T T T T T T

i : »wmi,.xln HOINB ONIH3E H3INVId ——

® ® ®

4004 13A31

B s Ienve 0 a0t

O) ®

Mevounoa 33

88



ATTACHMENT 3
Site Plan and Elevations
ITEM NO. 3.1 - 29 AUGUST 2019

w m:-romh.— I omq SONIMY¥O 37VIS 10N 00
AIVIN .000_2 ) NOILVAZ13 1SV3 £020-V v9i8L  EV@00i:L QuNBNv3Ya
193LIHOHY iNSs| ONIMYHO “ON ONIMYHO “ON LJ3roNd RLRE HAHON 123r08d IN3D

NOSN3g
_zo:<o_5mm<ﬁ2ms_n_od>mo

NOILLVOI4103dS INVLINSNOD J1LSN0JV OL
(MOIHL) WOL X (HLON3T) WY X (LHDI3H) W22
1V ¥3144v8 J1LSNOJV 3LYNOBYVYIATOd 03S0d0¥d 9

¢ WOD 40 TYAOW3Y ONY LIWOO 40 V3¥V 03S0d0dd 'S
%07IV134 40 Y34VY 03S0d0dd 7

4315008 INVHOAH 3414 JONOILYD01 A3S0d0dd 2

S3ONVHI 40 3TNA3HIS

JOVH0LS IT0ADI8 WOOY INVd ~—dNVY L3 / AMING INIW3SVE ONDIEYd ININISVE
{

LLTLW

L LIN3JW3sve

— 219
507 28 Y 20 BT M ' F
0LSLM i 4 {
e LMY = = p . =
vone = = e | E g
B= — == g g L
(138400) | Y84 B = . EEE E |
g —— 7 = T8N 5 2 — L dINY
H —— B E |
ONIN3O ONYONITTING B — E= & g
ONBNOBHOGN 40 INMLNO - ] e - — Do
T8 W a—
27331 T = B B aaL — 1ya4
|
! (¥40]
|
13dvYa HOME ONIHIE ¥IINY = |
= 1 LdNY
EY8 |
I
4004 13A37 @ h , ﬁ ; e | SRR T AT i
g , : 4 Ng i 8
|

HION3Y OMANOY NI SINIOFHINMIS ———— |

® ® ® ® ® ® |

89

northern
beaches

D3 counci

AN
i'*
T



ATTACHMENT 3
Site Plan and Elevations
ITEM NO. 3.1 - 29 AUGUST 2019

northern
beaches

D

k

3

-ty Ccounci

L\

JUNLIILIHOYY /]
MQVNHOOIW  sjeriae - 1o
zowzmm / 19340

NOILVA3T3 HINOS ¥0Z0-v voL8L EV@® 001:1L
€ v N 103royd

uv INSS1 INIMYEA  “ON ONIMVHO 1V

NOILYO¥TddV/ ANIWJ0T13A3a

"3INA3IHIS SIHSINIL G3SIAIY Y3434 2 13A37 01 0300V MI1IH830VS L

AN3IW3SY3 40 HLAIM NI 3SY3HONI 0L 3NA ONINNYd 3SIA3YH 3LYAWOI0V OL
T3A371GONNOYO 1V 30AVIVS N¥3HLNOS 0L SIONVHO TYNOILVAIT3 9

0300V INJW3SVY3 H3LYMWHOLS 01 31YD SSIIIV TVHNLINYLS 'S

"G3LVOIONI SY SINIOM ¥ONYLS 3AVH OL ¥3ON3Y
‘0300V ¥3ON3Y JITA¥IV 038N0TI0IX Z Y

Q3A0W3Y Z 13A3T0L ONINMY SNOINILNOD 'E
Z13A31LV SONIN3d0 01 0300V SONNOHENS WNINIWNTY TYNY3LX3 2
2 13A3T 1Y 30VHE31 3A08Y WWNOOL L 0L 03SIvY 13dVHvd XO0IHE °L

SIONVHO 40 I1NA3HOS

AMYONNOS NHZHLNOS 01 INIWISYI HILYMNHOLS 30IM WE

Q3HSVO NMOHS JONI4 ANYANNDE 40 dOL

AYVONNOS 0L N3OS ONIH38
3903 Q¥VALEINDD 0L ¥3INVId

Z ONV L SLINN TVIDHINN0D 40
OHVALENOD ONY AMVONNOS
OLNI3HIS TVINLOILIHOWY

|

LaNy i . L
a /LMy !

T

[
I

t
I
I
]
YRV 00Y FTI8YIIIIVILNON 4
| LN 04578 7Y 13dVHvd 30 dOL
|
HIONIY OINHDV NI SINIOC YONY LS

T ] :

—2., .
|

3
2

HAHON 1

IMVEEYN

T W ® Lavevd B aat

@ ©

Lmy
Zwed

APOONNGE 345

QLLL™

L IN3W3svE

L==\) : N ¢
E w&.wm . — .\Jm
13A37T ONAOYS
INSNISYIUILVMINEOLS
0L3LVD SSIDI¥ WHNLIMMIS
T ORI IO TR
0LL8L ™
L13AN
ANGA3E | NMY
(138402} & ¥84
[ZATR]
1¥84 Z73AN

13dVHYd HOINE ONIH3E Y3 INYY

(R
400413A31

90



\- 0/4

northern
beaches

counci

i

ITEM 3.2

AUTHORISING MANAGER
TRIM FILE REF
ATTACHMENTS

PURPOSE

REPORT TO NORTHERN BEACHES LOCAL PLANNING PANEL MEETING

ITEM NO. 3.2 - 29 AUGUST 2019

DA2019/0135 - 4 VILLIERS PLACE, CROMER -
CONSTRUCTION OF ADDITIONAL WAREHOUSE UNITS TO AN
APPROVED INDUSTRIAL WAREHOUSE DEVELOPMENT
(DA2018/1300)

STEVE FINDLAY
2019/476799

1 J Assessment Report
2 JClause 4.6
3 01 Site Plan and Elevations

This application has been referred to the Northern Beaches Local Planning Panel as the
development contravenes a development standard imposed by an environmental planning
instrument by more than 10% or non-numerical development standards.

RECOMMENDATION OF MANAGER DEVELOPMENT ASSESSMENT

That the Northern Beaches Local Planning Panel, on behalf of Northern Beaches Council as the

consent authority,

refuses Application No. DA2019/0135 for Construction of additional

warehouse units to an approved Industrial Warehouse Development (DA2018/1300) at Lot 3 DP
397714, Lot 6 & Lot 7 DP 201553, 18 Inman Road, Lot 27 DP 28882, 69 Middleton Road and Lot
8, Lot 9 & Lot 10 DP 201553, 4, 6 & 7 Villiers Place, Cromer for the reasons set out in the

Assessment Report.
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Assessment Report

ITEM NO. 3.2 - 29 AUGUST 2019

DEVELOPMENT APPLICATION ASSESSMENT REPORT

‘Application Number:

|pa2019/0135

Responsible Officer:

Daniel Milliken

Land to be developed (Address):

Lot 3 DP 397714, 18 Inman Road CROMER NSW 2099
Lot 6 DP 201553, 18 Inman Road CROMER NSW 2099
Lot 7 DP 201553, 18 Inman Road CROMER NSW 2099
Lot 27 DP 28882, 69 Middleton Road CROMER NSW 2099
Lot 9 DP 201553, 6 Villiers Place CROMER NSW 2099

Lot 10 DP 201553, 7 Villiers Place CROMER NSW 2099
Lot 8 DP 201553, 4 Villiers Place CROMER NSW 2099

Proposed Development:

Construction of additional warehouse units to an approved
Industrial Warehouse Development (DA2018/1300)

Zoning:

Warringah LEP2011 - Land zoned IN1 General Industrial
Warringah LEP2011 - Land zoned IN1 General Industrial
Warringah LEP2011 - Land zoned IN1 General Industrial
Warringah LEP2011 - Land zoned IN1 General Industrial
Warringah LEP2011 - Land zoned IN1 General Industrial
Warringah LEP2011 - Land zoned IN1 General Industrial
Warringah LEP2011 - Land zoned IN1 General Industrial

Development Permissible:

Yes

Existing Use Rights:

No

Consent Authority:

Northern Beaches Council

Delegation Level:

NBLPP

Land and Environment Court Action:

Yes

Owner:

Cromer Central Pty Ltd

Applicant: Trend Living Pty Ltd
Application lodged: 15/02/2019

Integrated Development: No

Designated Development: No

State Reporting Category: Industrial

Notified: 06/03/2019 to 22/03/2019
Advertised: Not Advertised
Submissions Received: 7

Clause 4.6 Variation:

4.3 Height of buildings: 61.27%

Recommendation:

Refusal

Estimated Cost of Works:

|s 2,450,000.00

EXECUTIVE SUMMARY
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Northern Beaches Council is in receipt of Development Application No. DA2019/0135 for the
construction of additional warehouse units, an increase in the height of existing approved warehouse
units and other minor works to an approved Industrial Warehouse Development located at Nos. No. 18
Inman Road, No. 69 Middleton Road and Nos. 4, 6 and 7 Villiers Place, Cromer.

The subject site is zoned IN1 General Industrial under the provisions of Warringah Local Environmental
Plan 2011 and the proposed development is permissible with consent.

The public exhibition period generated seven (7) submissions, raising concerns around; height, traffic
impacts and safety, noise and light pollution, trees, construction impacts and view loss. These matters
have been addressed within the report, and some have warranted including them as reasons for refusal
of the application.

The site has a long and complicated history. However, the relevant matters are that the previous
development application (DA2018/1300) on the subject site also included the works which are the
subject of this current application, in a very similar form to the current design. During the assessment of
that application, the specific works were found to be problematic and the Applicant agreed to delete the
works from the application. The applicant submitted amended plans for the balance of the proposed
development and the application was subsequently approved by the Northern Beaches Local Planning
Panel on 19 December 2018.

The proposed development exceeds the 11.0m height limit by up to 6.74m. The proposal is therefore
reliant upon a variation under Clause 4.6 of WLEP 2011 to the maximum building height development
standard prescribed by clause 4.3 of WLEP 2011, with a maximum variation of 61.27%.

The applicant's written request to vary this standard has not satisfactorily addressed the matters
required, and overall, the consent authority cannot be satisfied that the relevant matters of clause 4.6 of
WLEP 2011 have been properly addressed and that the variation to the development standard is
acceptable and worthy of support. This has formed a reason for refusal of the application.

The proposed development is an over-development of the site, it significantly exceeds the height of
buildings standard, is not compatible with other buildings within the industrial zone, results in
unacceptable impacts on surrounding residential properties and would set an undesirable precedent in
the IN1 General Industrial zone.

As such, the proposal has been found to be inconsistent with the Aims of The Plan of the WLEP

2011, the objectives of the IN1 General Industrial zone, the provisions of Clause 4.6 of the WLEP
2011, the Objectives of the Warringah Development Control Plan 2011 and the provisions of clause D9
Building Bulk of the WDCP 2011. In this regard, approval of the development is not in the public
interest.

The application has been referred to the Northern Beaches Local Planning Panel for determination in
accordance with the direction issued by the Minister for Planning on 23 February 2018, as the
application seeks consent for an industrial development that involves a variation to the building height
development standard greater than 10%.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
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taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Warringah Local Environmental Plan 2011 - 4.3 Height of buildings
Warringah Local Environmental Plan 2011 - Zone IN1 General Industrial
Warringah Development Control Plan - A.5 Objectives

Warringah Development Control Plan - C3 Parking Facilities

Warringah Development Control Plan - D3 Noise

Warringah Development Control Plan - D7 Views

Warringah Development Control Plan - D9 Building Bulk

SITE DESCRIPTION

Property Description: Lot 3 DP 397714 , 18 Inman Road CROMER NSW 2099
Lot 6 DP 201553 , 18 Inman Road CROMER NSW 2099
Lot 7 DP 201553 , 18 Inman Road CROMER NSW 2099
Lot 27 DP 28882 , 69 Middleton Road CROMER NSW 2099
Lot 9 DP 201553 , 6 Villiers Place CROMER NSW 2089

Lot 10 DP 201553 , 7 Villiers Place CROMER NSW 2099
Lot 8 DP 201553 , 4 Villiers Place CROMER NSW 2099

Detailed Site Description: The site comprises of seven (7) allotments located between
Middleton Road, Inman Road and Villiers Place. The site
has a combined surveyed area of 11,626.8m2.

The site has three street frontages:

o Middleton Road of approximately 13m in length;
e Inman Road of approximately 22m in length;
e Villiers Place of approximately 69m in length.

The site experiences undulating topography that can be best
described through the following RLs:

e RL 22.34 (Middleton Road entrance)
e RL 33.91 (north-western corner of 69 Middleton
Road)
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e RL 43.16 (eastern-most corner of 69 Middleton
Road)
RL 28.42 (northern Villiers Place entrance)
RL 27.51 (western Villiers Place entrance)

Existing on the northern portion of the site is an under-
construction industrial warehouse development. The
remaining parts of the site are mostly cleared with the
previous buildings having been demolished. Large retaining
structures border the northern perimeter of 69 Middleton
Road.

The surrounding development consists of industrial buildings
to the south and west, and residential properties to the north
and east. There are two public reserves to the west and
north of the site, and a public stairway running along the
western boundary.

SITE HISTORY

DA2007/0974

Development application for demolition works and construction of an industrial/warehouse building
containing 54 units with ancillary office spaces and car parking on a similar site, comprising of 69
Middleton Road and 6 Villiers Place.

The application was approved by the Warringah Development Assessment Panel (WDAP) on 27
August 2008. The consent has been activated and has not been surrendered, However, the surrender
of this consent has been requested at the time of writing this report.

MOD2008/0299
Application to amend conditions of consent of the approved development was approved on 10
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December 2008.
DA2017/0256

A development application was lodged with Council on 23 March 2017 for construction of building
comprising of storage units on LG and 25 warehouse units on upper floor.

On 9 May 2017, the applicant advised Council that they had commenced Class 1 proceedings
of "deemed refusal” with the Land and Environment Court of New South Wales (LEC) on 5 May 2017
(four days after the cessation of the notification period).

Council's Statement of Facts and Contentions (SOFC) was filed on 30 May 2017 which concluded that
all issues pertaining to the development application are engineering related and could be resolved via
condition or additional information.

Following the filing of the SOFC, a number of requests for additional information were sent to the
applicant, with each piece of information provided by the Applicant being unsatisfactory to Council's
Development Engineers.

A Section 34 Conference was held on 11 September 2017, which did not resolve the engineering
issues. In accordance with the directions made at the Section 34 Conference, Council provided the
applicant with a set of draft conditions on 25 September 2017.

Revised Concept for DA2017/0256

On 16 October 2017, by way of email, the applicant provided a letter and a revised concept proposal
which added an additional two storeys (warehouse and mezzanine) atop the proposed development.
The two additional storeys comprised of an additional 18 warehouse units and associated car parking.
This revised scheme had not been the subject of any previous discussion with Council.

Council met with the applicant on 9 November 2017 to discuss the concept plan in greater detalil
(beyond the conceptual nature of what had been provided). Following the meeting, the applicant
provided additional plans to Council on 6 December 2017. The plans were insufficient for a detailed
assessment as they did not include adequate drawings (i.e. site plan, sections or elevations).

Given the significant changes that were proposed as a part of the new concept compared to the original
development, Council re-notified the application on 16 February 2018. Four (4) additional submissions
were received objecting to the proposal.

By way of a Conciliation Conference on 4 May 2018, the application was determined by way of
approval by the LEC. A condition of consent was included in the Consent issued by the Court which
required Development Consent No. DA2007/0974 to be surrendered.

DA2017/0256 was surrendered on 14 August 2019.

DA2018/1300

This DA was lodged with Council on 3 August 2018 and sought consent for demolition works,
excavation, stormwater infrastructure works and the construction of a mixed use building containing
storage premises and industrial warehouse units with associated car parking, signage, site

amalgamation and stratum subdivision.

On 25 September 2018, the applicant commenced Class 1 proceedings in relation to the Deemed
Refusal of the application with the LEC.

Following a preliminary review of the development application, Council wrote to the applicant on 6
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November 2018, requesting that the application be withdrawn or amended to resolve concerns
pertaining to the proposed "central warehouse building" (Upper Ground Floor Level, Units 38 to 43).

Discussions held between the Applicant and Council resolved that the central warehouse building on
the upper level of the development was to be deleted in its entirety and replaced with car parking and
landscaping.

The application was subsequently approved by the Northern Beaches Local Planning Panel on 19
December 2018.

This is now the operational consent for the subject site.

DA2019/0135 (Current Development Application)

The current application now seeks consent for the "central warehouse building" (along with other
changes and additions) that was deleted from the proposed development under DA2018/1300.

On 2 April 2019, the applicant filed Class 1 proceedings in relation to the Deemed Refusal of the
application with the LEC (the application was 46 days old at the time the appeal was lodged). This LEC
process is on-going.

PROPOSED DEVELOPMENT IN DETAIL

The proposal includes:

e  The construction of six (6) new industrial warehouse units with mezzanine levels at the upper
ground floor level;

e The addition of mezzanine levels in nine (9) of the approved industrial warehouse units at the
upper ground floor;

e A change to the building identification sign above the Villiers Street entry to reduce the height of
the signage.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,

are:

Section 4.15 Matters for |Comments

Consideration’

Section 4.15 (1) (a)(i) — See discussion on “Environmental Planning Instruments” in this report.

Provisions of any
environmental planning
instrument

Section 4.15 (1) (a)(ii) — None applicable.
Provisions of any draft
environmental planning
instrument

Section 4.15 (1) (a)(iii) — Warringah Development Control Plan applies to this proposal.
Provisions of any
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Section 4.15 Matters for
Consideration'

Comments

development control plan

Section 4.15 (1) (a)(iiia) —
Provisions of any planning
agreement

None applicable.

Section 4.15 (1) (a)(iv) —
Provisions of the
Environmental Planning and
Assessment Regulation
2000 (EP&A Regulation
2000)

Division 8A of the EP&A Regulation 2000 requires the consent authority
to consider "Prescribed conditions" of development consent. These
matters have been addressed via a condition of consent.

Clauses 54 and 109 of the EP&A Regulation 2000. No additional
information was requested.

Clause 92 of the EP&A Regulation 2000 requires the consent authority to
consider AS 2601 - 1991: The Demolition of Structures. This matter has
been addressed via a condition of consent.

Clauses 93 and/or 94 of the EP&A Regulation 2000 requires the consent
authority to consider the upgrading of a building (including fire safety
upgrade of development). This matter has been addressed via a
condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the consent authority to
consider the provisions of the Building Code of Australia (BCA). This
matter has been addressed via a condition of consent.

Section 4.15(1) (b) — the
likely impacts of the
development, including
environmental impacts on
the natural and built
environment and social and
economic impacts in the
locality

(i) Environmental Impact

The environmental impacts of the proposed development on the natural
and built environment are addressed under the Warringah Development
Control Plan section in this report.

(ii) Social Impact
The proposed development will not have a detrimental social impact in
the locality considering the character of the proposal.

(iii) Economic Impact

The proposed development will not have a detrimental economic impact
on the locality considering the nature of the existing and proposed land
use.

Section 4.15 (1) (c) — the
suitability of the site for the
development

The site is considered suitable for an industrial warehouse development.

Section 4.15 (1) (d) — any
submissions made in
accordance with the EPA
Act or EPA Regs

See discussion on “Notification & Submissions Received” in this report.

Section 4.15(1) (e) — the
public interest

The proposal does not satisfy the objectives of the Height of Buildings
Development Standard or the IN1 General Industrial zone. The approval
of such a significant variation to the Height of buildings Development
Standard would result in an undesirable precedent and an argument that
the development standard had been abandoned. The non-compliant
height will directly result in impacts to surrounding residential properties
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Section 4.15 Matters for |Comments
Consideration'

and the public domain. The proposal is an over-development of the
site. Compliance with the Height of buildings Development Standard is
not considered to be either unreasonable or unnecessary in these
circumstances.

This assessment has found the proposal to be contrary to the relevant
requirement(s) of the WLEP 2011 and WDCP will result in a development
which will create an undesirable precedent such that it would undermine
the desired future character of the area and be contrary to the
expectations of the community. In this regard, the development, as
proposed, is not considered to be in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject development application has been publicly exhibited in accordance with the Environmental
Planning and Assessment Act 1979, Environmental Planning and Assessment Regulation 2000 and the

relevant Development Control Plan.

As a result of the public exhibition process council is in receipt of 7 submission/s from:

Name: Address:

Mr Steven Keith Ball 102 Parkes Road COLLAROY PLATEAU NSW 2097
Alison Clinch 3 Orlando Road CROMER NSW 2099

Mrs Jennifer Gail Brien 90 Parkes Road COLLARQY PLATEAU NSW 2097
Mrs Michelle Therese Ball 102 Parkes Road COLLARQOY PLATEAU NSW 2097
Mr Paolo Salotto 24 Gilmore Avenue COLLAROY PLATEAU NSW 2097
Mrs Helen Marie Ward 13 Villiers Place CROMER NSW 2099

Mr Stephen John Brindle 11 Villiers Place CROMER NSW 2099

The following issues were raised in the submissions:

Height

Traffic impacts and safety
Noise and light pollution
Trees

Construction impacts
View loss
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The matters raised within the submissions are addressed as follows:
e Height
The submissions raised concerns that the height of the proposal is unreasonable and would
result in additional visual impact and bulk when viewed from the surrounding residential
properties.

Comment:

It is agreed that the height of the proposal is unreasonable and has not been adequately
justified and this has formed a reason for refusal in the recommendation.

e Traffic impacts and safety
The submissions raised concerns that the increase in traffic from the additional warehouse units
would result in traffic impacts to the local roads, safety impacts for cars and pedestrians and an
increased demand for on-street parking.
Comment:
The additional warehouse space will only generate approximately 16 additional vehicle trips per
hour during the peak periods and less outside these times. This increase is not considered to be

an unreasonable burden on the local roads.

As it must be assumed that drivers will obey traffic laws and parking restrictions, these
additional trips are not expected to increase the safety risk to other vehicles or pedestrians.

The parking issue has been discussed in detail under Part C3 Parking Facilities in this report. In
summary, the proposal would provide sufficient off-street parking.

This matter does not form a reason for refusal of the application.
e Noise and light pollution

The submissions raised concerns that the additional warehouse units will result in unreasonable
noise and light pollution.

Comment:

It is agreed that the additional warehouse units will result in an increase in noise and lighting
pollution occurring from the upper level of the development.

Council's Environmental Health Officers reviewed the Noise Report, raising issues with how
heavy vehicles were dealt with.

The applicant submitted a revised Acoustic Assessment (dated 12 April 2019) and a Site
Management Plan (dated 10 April 2019). The Acoustic Assessment addresses heavy vehicles in

its conclusion and the Site Management Plan includes the following:

"No deliveries, loading or unloading associated with the warehouse units, or waste collection for
the entire premises, is to take place between 7pm and 7am.
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Notwithstanding the above hours, heavy vehicles must not access the site after 6pm."
And

"In order to provide security to the development and enforce the operating hours, particularly the
use of “heavy” vehicles, CCTV cameras are to be installed throughout the development."

Whilst it is acknowledged that this will not negate all impacts, Council is satisfied that the
proposal, if approved, would be able to effectively manage noise emissions and light pollution so
that they are not unreasonable.

This matter does not form a reason for refusal of the application.

e Tree Loss

The submissions raised concerns that the existing construction has resulted in the loss of trees
around the escarpment and that these trees have not been replaced.

Comment:

This is a matter that cannot be dealt with under this current application as the proposed works
do not involve the escarpment or come close enough to impact any trees.

The complaints regarding trees have been referred to Council's Compliance Team and are
under investigation.

This matter does not form a reason for refusal of the application.

e Construction impacts
The submissions raised concerns that the impacts the residents have already been
experiencing during the construction of this development (over the last two years) will continue
and get worse as the building gets higher.
Comment:
It is acknowledged that there have been numerous complaints made against the on-going
construction of the already approved development. Many of these complaints have lead to

enforcement action by Council.

If this proposal is approved, appropriate conditions around construction impacts will be imposed
and any complaints will be investigated.

This matter, while clearly distressing for the surrounding residents, cannot form a reason for
refusal of the application.

e View loss

The submissions raised concerns that the proposal would result in the unreasonable loss of
views.

Comment:
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This matter has been discussed in detail under Part D7 Views, below in this report. In summary,
the loss of views, while relatively minor, are a direct result of the non-compliance with the height
of buildings development standard. Therefore, view impacts do form a reason for refusal in the

recommendation.

REFERRALS

Internal Referral Body

Comments

Building Assessment - Fire
and Disability upgrades

The application generally proposes the construction of six (6) new
warehouse units with mezzanine levels as well as the addition of
mezzanine levels within nine (9) warehouse units on the upper ground
level of the Building as approved under Consent DA2018/1300.

The building can comply with the National Construction Code and
therefore Building Certification Team has No objections subject to
conditions

Environmental Health
(Industrial)

General Comments

This DA seeks consent from Northern Beaches Council to amend the
approved development under DA-2018/1300 as follows :

e  Construction of six (6) new industrial warehouse units with
mezzanine levels at the upper ground floor level;

e Additional of mezzanine levels in nine (9) of the approved
industrial warehouse units at the upper ground floor;

e  Amended building identification sign above the Villiers Street
entry to reduce the width (vertically) of the signage.

The application has been considered in its own right although it is
acknowledge that it is in conjunction with a previous DA which has
been approved subject to conditions.

The SEE is by City Plan February 2019.

Noise and dust from excavation works has been addressed in a
construction management plan this plan should/can form part of
conditions of approval.

Noise implications are potentially significant due to the natural
amphitheater and residents above and have been addressed in a
comprehensive acoustic assessment by Renzo Tonin and Associates
16 Jan 2019.

As the proposal is in the future, the assessment is based on
predictions only and an extensive list of recommendations has been
provided, however it is noted that one comment within the report on
access to the site by heavy vehicles past 6pm leading to failure to
comply with noise nuisance criteria, is to be addressed in a
management plan (nhot observed).
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The acoustic assessment's final recommendations do not include
further reference to this issue. A management plan has not been
submitted at this time and it is not clear how heavy vehicles (and what
definition determines a heavy vehicle) is to be effectively restricted on
site; whether this will be signage or some physical supervised barrier,
number plate recognition, this needs to be resolved before any
approval is given as simple signage with multiple users may not be
adequate.

Based on similar vehicle noise problems elsewhere in this geographic
area, signage may not be sufficient to prevent heavy vehicles from
entering or leaving the site and hence exceeding noise limits and
complaints to Council left to enforce.

Therefore details of the site management plan specifically relating to
heavy vehicles (and defining heavy vehicles) needs to be robust and
submitted prior to any approval been granted.

With regard to other plant in a equipment noise, this can be dealt with
using the acoustic assessment as a basis of conditions with a
satisfactory outcome.

Post construction noise assessment review will be required.
Individual Warehouses will require separate DA's and the Renzo
Tonin and Associates 16 Jan 2019 acoustic assessment will be the
reference report.

Recommendation - REFUSAL subject to additional information

Planners comment:

The applicant submitted a revised Acoustic Assessment (dated 12
April 2019) and a Site Management Plan (dated 10 April 2019). The
Acoustic Assessment addresses heavy vehicles in its conclusion and
the Site Management Plan includes the following:

"No deliveries, loading or unloading associated with the warehouse
units, or waste collection for the entire premises, is to take place
between 7pm and 7am.

Notwithstanding the above hours, heavy vehicles must not access the
site after 6pm."

And

"In order to provide security to the development and enforce the
operating hours, particularly the use of “heavy” vehicles, CCTV
cameras are to be installed throughout the development."

In this regard, sufficient information has been provided for Council to
be satisfied that the proposal, if approved, would be able to effectively
manage noise emissions.

NECC (Development
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Engineering) Note to Planner:

The proposed development relies upon the final occupation of the
existing approved development under DA2018/1300. Please ensure
appropriate conditions are applied for the timing of occupation of the
current proposed development.

No objections are raised to the proposed development, subject to
conditions.

Strategic and Place Planning |The site is located at the base of a hilly slope overlooked by

(Urban Design) residential properties on the higher part of the slope. DA2018/1300
was granted consent in December 2018 allowing a maximum RL41.20
to one of the building (Warehouse 50 and 51) which is located on the
higher part of the hill slope next to development entry point from
Villiers Place. The current proposal seeks to put additional built forms
on the roof deck of the approved DA to align with RL41.20 despite
being located on the lower part of the hill slope.

The proposed additional bulk was previously part of DA2018/1300 but
was taken away to achieve a more complying built form. The applicant
is now seeking to have the additional bulk added to the approved built
form.

The proposal cannot be supported for the following reasons:

1. The objectives of the WLEP 2011 building height development
standard are set out below:

a) to ensure that buildings are compatible with the height and scale of
surrounding and nearby development,

b) to minimise visual impact, disruption of views, loss of privacy and
loss of solar access,

c) to minimise any adverse impact of development on the scenic
quality of Warringah’s coastal and bush environments,

d) to manage the visual impact of development when viewed from
public places such as parks and reserves, roads and community
facilities.

The proposal exceeds the 11m building height by up to 6.74m. The
breached building bulk is visible from Middleton Road and Villiers
Place. The proposal of landscaping on top of the breached area does
not help in minimising the scale of the development.

The biggest building bulk breach is created from the proposed
addition of the double-storey warehouses. This exceeded bulk is most
visible when viewed from the public staircase on the western
boundary as illustrated from the ‘before and after’ photo montages
supplied by the applicant.

The additional building bulk has blocked out distant view affecting the
scenic quality experience for users of the public stairs. The immediate
adjacent houses’ view corridors are also partially affected. As such,
the objectives of the standard have not been complied with.
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2. The proposed additional bulk will be visible from both Villiers Place
and Middleton Road. The 11m building height plane following the
natural hill slope is to ensure development built forms will step down
the slope hugging the terrain. This intention has not been achieved.
The proposal will also result in built forms which are taller than the
adjacent developments.

3. The proposal will result in 6 additional double-storey warehouse
units and 9 additional mezzanine-storeys all breaching the 11m
building height plane which is meant to limit the amount of
development using envelope control. These will result in an
overdevelopment of the site setting an undesirable precedent.

Traffic Engineer The proposal is for an additional 1,318m2 GFA of warehouse space
above the previously approved DA (DA2018/1300). The proposal will
also reduce the parking on-site by 20 spaces from 151 to 131 parking
spaces. The access driveways will remain unchanged.

Reviewing the SOEE and traffic reports, there is an inconsistency in
the proposed warehouse units GFA in the two reports. It should be
noted the parking assessment has been undertaken taking the SOEE
report into consideration.

Given the nature of the industrial use in the surrounding area, the
proposal additional 16 vehicle trips per peak hour is not considered to
have significant adverse impact on the surrounding road network.

The self-storage component of the proposed development, which
remains unchanged, was approved in the previous DA with no parking
provision.

Applying the Warringah DCP parking rate, the proposed 11,612m2
GFA will require the provision of 158 parking spaces (an additional 7

spaces to the previously approved 151).

As the proposed development includes the removal of 20 parking
spaces, the proposed shortfall of 27 parking spaces is not supported.

Planners comment:

The Self Storage Association of Australia (SSAA) commissioned a
traffic and parking study of self-storage facilities around Australia to
address the lack of specific guidelines used by Council and
developers to determine an appropriate number of car parking spaces
for self-storage units. The study (Self-Storage Facility Traffic and
Parking Study prepared by Aurecon Australia dated 2009) determines
that, for the type of development being proposed, there is no actual
car parking requirement for vehicles.

The study determines that an appropriate provision of car parking is 5
spaces for facilities with an area between 3,000m2 and 6,000m2.

The proposed development provides no car parking facilities in the
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lower ground level self storage unit premises, and is therefore
deficient of the comparison by 5 spaces.

Despite being numerically non-compliant with the required number of
car parking spaces, the application is considered satisfactory and will
not result in adverse traffic and parking implications both in the facility
itself and on surrounding roads.

Given the use within the premise as self-storage, it is anticipated (in
the Self-Storage Facility Traffic and Parking Study) that vehicles will
park directly in front of their allocated storage unit for loading and
uploading purposes, thus negating the functionality and likely usage of
dedicated car parking spaces elsewhere on the site. Further, the
concept of loading and unloading directly in-front of the allocated unit
presents a safer pedestrian environment, rather than manoeuvring
many items to and from dedicated car parking spaces to the storage
unit.

The aisles of the development are 5.8m in width which is sufficient to
allow the potential for a parked car to be passed by another car.
Further to this, in the event that a car is blocking the driveway (either
by size or as a result of bad parking), there are alternate exits (aisles)
throughout the development for vehicles to traverse through, and the
likely length of trips to the development is not anticipated to be so
great that congestion will become an issue internally.

As such, the provision of car parking for the subject development is
considered satisfactory.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs, REPs and LEPs), Development Controls Plans and
Council Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs, REPs and
LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

SEPP 55 - Remediation of Land
Clause 7 (1) (a) of SEPP 55 requires the Consent Authority to consider whether land is contaminated.
Council records indicate that the subject site has been used for industrial purposes for a significant

period of time with no prior land uses.

The proposed works are located entirely above already approved structures and will not involve any
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earthworks or other disturbance of the site.
In addition, this matter was extensively dealt with under DA2018/1300.

Based on the reports submitted for DA2018/1300, Council is satisfied that the land can be made
suitable for the purpose for which the development is proposed to be carried out.

In this regard it is considered that the site poses no risk of contamination and therefore, no further
consideration is required under Clause 7 (1) (b) and (c) of SEPP 55 and the land is considered to be
suitable for the proposed development.

SEPP (Infrastructure) 2007

Ausgrid

Clause 45 of the SEPP requires the Consent Authority to consider any development application (or an
application for modification of consent) for any development carried out:

e within or immediately adjacent to an easement for electricity purposes (whether or not the
electricity infrastructure exists).
immediately adjacent to an electricity substation.

e within 5.0m of an overhead power line.
includes installation of a swimming pool any part of which is: within 30m of a structure
supporting an overhead electricity transmission line and/or within 5.0m of an overhead electricity
power line.

Comment:
The proposal was referred to Ausgrid. No response has been received within the 21 day statutory

period and therefore, it is assumed that no objections are raised and no conditions are recommended.

Warringah Local Environmental Plan 2011

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? No
zone objectives of the LEP? No

Principal Development Standards
Standard Requirement Proposed % Variation Complies
Height of Buildings: 11m 17.74m 61.27% No

Compliance Assessment
Clause Compliance with
Requirements

4.3 Height of buildings No

107



AN northern ATTACHMENT 1

it’g beaches Assessment Report
WY couni ITEM NO. 3.2 - 29 AUGUST 2019
Clause Compliance with

Requirements
(see detail under Clause 4.6 below)

4.6 Exceptions to development standards No
6.2 Earthworks Yes
6.4 Development on sloping land Yes

Detailed Assessment
Zone IN1 General Industrial
The underlying objectives of the IN1 General Industrial zone are addressed as follows:
e To provide a wide range of industrial and warehouse land uses.
Comment:

The proposal will provide additional industrial and warehouse uses and therefore meets this
objective.

e To encourage employment opportunities.
Comment:

The proposal will provide additional employment opportunities and therefore meets this
objective.

e To minimise any adverse effect of industry on other land uses.
Comment:
The proposal will result in additional adverse impacts on the residential properties to the north
and east. The surrounding residential properties will be exposed to additional visual impacts,
additional noise and additional light spill. These impacts have not been minimised, as evidenced
by the excessive height and visual impact of the proposal.
The development does not meet this objective.

e To support and protect industrial land for industrial uses.
Comment:

The proposal is for an industrial use on industrial land and therefore meets this objective.

e To enable other land uses that provide facilities or services to meet the day to day needs of
workers in the area.

Comment:
The proposal does not limit other land uses on other sites and therefore meets this objective.

e Toenable a range of compatible community and leisure uses.
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Comment:

The proposal does not limit community and leisure uses on other sites and therefore meets this
objective.

e To maintain the industrial character of the land in landscaped settings.
Comment:
The development provides very minimal landscaping. However, the proposed works are located
entirely within the already approved footprint and will not result in a reduction of deep soll

planting. Some vegetation in planter boxes will be lost, however, this is not considered to result
in the proposal not meeting this objective.

4.6 Exceptions to development standards

Description of non-compliance:

Development standard: Height of buildings
Requirement: 11m

Proposed: 17.74m
Percentage variation to requirement: 61.27%

Assessment of request to vary a development standard:

The following assessment of the variation to Clause 4.3 — Height of Buildings development standard,
has taken into consideration the recent judgement contained within Initial Action Pty Ltd v Woollahra
Municipal Council [2018] NSWLEC 118.

Clause 4.6 Exceptions to development standards:

(1) The objectives of this clause are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,

(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

Comment:

Clause 4.3 — Height of Buildings development standard is not expressly excluded from the operation of
this clause.

(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks to
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justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes a development
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and

(i) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) ssessment

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by cl 4.6(3). There are two separate matters for consideration contained
within ¢l 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

Comment:

The Applicant’s written request (attached to this report as an Appendix) has not demonstrated that the
objectives of the development standard are achieved.

In this regard, the Applicant’s written request has not adequately demonstrated that compliance with the
development standard is unreasonable or unnecessary in the circumstances of this case as required by
cl 4.6(3)(a).

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant's
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by ¢l 4.6(3)(b), the grounds relied on by the applicant in the written
request under ¢l 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning”is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:
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1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection of the
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

The applicants written request argues, in part:

"There is robust justification through the SEE and accompanying documentation to support the overall
development and contend that the outcome is appropriate on environmental planning grounds.

Some additional specific environmental grounds to justify the breach of the standard are summarised
as follows:

1. The varying topography of the site, including a steep slope from the northern and eastern
boundaries of the site to the southern and south-western boundaries ranging between RLs
22.34 up to 43.16 (20.82 metres), results in a breach of the height of buildings development
standard as it relates to the site. The varying topography of the site is related to both natural
processes as well as an altered ground level due to development of the land over time and is
significantly lower than Villiers Place and the public stairs which traverse upwards along the
western boundary. The maximum breach of the height standard is located in the centre of the
site where the topography follows an existing drainage line. The variation towards the southern
portion of the site, near Villiers Place, is a result of the land sloping in this direction, and the
level change on the site compared to the immediately adjacent streetscape which is Tm-2m
higher than the site.

2. The site is subject to a building that has been approved with a maximum R.L of 41.2, noting that this
part of the building is within the Villiers Place frontage and visible from adjoining properties and the
public domain. The proposed works have an R.L of 41.2, however, are setback from the edges of the
street frontages by between 8m and 19m (approximately), to minismise their visibility.

3. The variation to the standard allows for a consistent built form on the site as opposed to a
fragmented one. In this respect, the upper level contains warehouse units that include
mezzanine levels. The proposed variation to the standard allows the remaining warehouses on
the upper level to include mezzanine levels. The proposed additional warehouse units are
located centrally on the site where their visibility is limited, however, is where the standard is
varied the most due to the sloping nature of the site and natural drainage line directly below the
proposal.
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4. The site is subject to natural drainage occurring across the site due to its topography.

Subsequently, the portion of the proposed development located on 69 Middleton Road and 6
Villiers Place is required to provide a minimum finished floor level 300mm above the natural
over-land flow path during flooding events as previously approved under DA 2018/1300 and
detailed in the approved Overland Flow Analysis that was submitted as part of that application.
The portion of the proposed development located on 18 Inman Road and 4 and 7 Villiers Place
is required to provide a minimum floor level of 300mm above (freeboard), consistent with the
remainder of the building on 69 Middleton and 6 Villiers Place. The requirement for these
finished floor levels results in a higher building and contributes to the extent of the variation.

5. The variation to the standard will provide additional ongoing employment opportunities on the
site and contributing to the Cromer Industrial Area, which directly satisfies the objectives of the
zone. Further, the variation allows for the additional employment/industrial floorspace to be
included on a site that has been considered suitable for this particular use and is compatible
with the zone and surrounding properties.

6. A large portion of the proposed building is recessed from the street and screened. Any potential
visual impact is offset by this setback and will not be easily visible. The proposed variation will
not give rise to any adverse visual impact, overshadowing, sunlight access or loss of privacy to
any residential properties in the north.

7. The proposed additional employment floor space will have a marginal increase to traffic to the
site, and is considered to have no unacceptable traffic implications in terms of road and network
capacity as concluded in the Traffic and Parking Assessment Report prepared by Varga Traffic
Planning Pty Ltd which is provided at Annexure 11 of the Statement of Environmental Effects for
this DA."

Each of the Applicants reasons is addressed as follows:
1.  Topography of the site

The topography of the site is not so varied, steep or undulating so as to make compliance with
the development standard impossible or unreasonable.

The topography of the site has already been dealt with in the previous applications and the
approvals issued and is not a sufficient reason to justify such a significant variation to the
development standard under the current application.

2. Existing approval

The already approved development on the site does include a portion at RL 41.2 (the maximum
height of the proposal), however, this element is almost entirely underneath the 11.0m height
limit as the land is near its highest point adjacent to Villiers Place. The existing approved
development is a built form and height that can be reasonably expected on the site. The
proposed new elements are almost entirely above the 11.0m height limit and will have additional
impacts on the private and public domain.

Using a mostly compliant element of the building to justify the proposed development is not a
sufficient reason for such a significant variation to the development standard.

3. Consistent built form
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The existing development positioned the highest warehouses (in terms of height, not RLs)
around the rear of the site where the land starts to step up and where they can be "nestled"
below the escarpment. The proposal seeks new warehouses and mezzanine elements in the
centre of the site and nearer the street frontages, which is not consistent with the built form on
the northern side of Middleton Road. This design will add additional bulk where it will be highly
visible from the private and public domains.

A site with a significant rise in slope from front to rear, requires a development that steps down
with that topography and responds to its context and setting, not a development that ignores it.

This reason is not sufficient to justify such a significant variation to the development standard.
4. Drainage line

Similar to the topography argument above, the natural drainage line was a factor in the previous

approvals on the site and has no relevance to the current application. The requirement for the

lower floor level to be 300mm above the over-land flow path, may be sufficient to justify a minor

(i.e. 300mm) height variation, but not a 8.74m non-compliance.

This reason is not sufficient to justify such a significant variation to the development standard.
5. Employment Opportunities

The argument that a variation to the height of buildings development standard should be

granted so as to create additional employment opportunities is not a relevant consideration

under Clause 4.6 and is not supported. Each site within the industrial area contributes to jobs in

a manner consistent with the adopted planning controls and consistent with the public interest.

Zoning and heights are set on a strategic basis in order to not overload the infrastructure of the

area and maintain character and amenity. If such an argument was suitable for this site, it

should be suitable for every similar site, which would have the effect of undermining the

planning controls, would set an uncontrollable and undesirable precedent and render the

development standard meaningless and redundant.

This is not a sufficient reason to justify such a significant variation to the development standard.

6. Impact

It is not concurred with that “the proposed variation will not give rise to any adverse visual impact,
overshadowing, sunlight access or loss of privacy to any residential properties in the north”.

The proposed development will have an additional visual impact from the residential properties
to the north and east of the site. The development will also have additional visual impacts from

the public domain.

This is not a sufficient reason to justify such a significant variation to the development standard.

7. Traffic impacts

It is not concurred with that the development “will have no unacceptable traffic implications in
terms of road and network capacity”.

The additional traffic movements in and around the site will result in additional amenity impacts
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to the surrounding residential properties. These impacts would include noise and light spill. The
additional traffic will increase the demand for on-street parking and movements on the road
network as a direct result of the additional floor space proposed above the height limit.

This is not a sufficient reason to justify such a significant variation to the development standard.

Therefore, the applicant's written request has not adequately demonstrated that there are sufficient
environmental planning grounds to justify contravening the development standard as required by cl 4.6

(3)(b).

Therefore, Council is not satisfied that the applicant’s written request has adequately addressed the
matters required to be demonstrated by cl 4.6(3) and the application should be refused on these
grounds.

Clause 4.6 (4)(a)(ii) (Public Interest) Assessment

cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Height of Buildings development standard and the
objectives of the IN1 General Industrial zone. An assessment against these objectives is provided
below.

Objectives of development standard

The underlying objectives of the standard, pursuant to Clause 4.3 — ‘Height of buildings’ of the WLEP
2011 are:

(1) The objectives of this clause are as follows:

a) to ensure that buildings are compatible with the height and scale of surrounding and nearby
development,

Comment:

The vast majority of industrial buildings (and other development) in the vicinity are below or well
below the 11.0m height limit.

The largest nearby building is on No. 14 Inman Road, bordering the south of the subject site. This
development was approved (via DA2013/0708 and DA2014/0577) with a maximum height of
12.0m. The maijority of this building is below the 11.0m height limit. No. 14 Inman Road
demonstrates a more suitable built form that is considered compatible with the height and scale
of surrounding and nearby development.

The proposed development will far exceed the maximum height of all surrounding industrial
buildings, to the point where the development cannot be considered to be compatible with the
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height and scale of surrounding and nearby development.

The development does not meet this objective.

b) to minimise visual impact, disruption of views, loss of privacy and loss of solar access,
Comment:

The proposed development will result in adverse impacts on other land uses, directly as a result
of the non-compliance with the height of buildings development standard. The surrounding
residential properties will be exposed to additional visual impacts, additional noise and additional
light spill. These impacts have not been minimised as evidenced by the excessive height of the
proposal.

The development does not meet this objective.

¢) to minimise adverse impact of development on the scenic quality of Warringah’s coastal and
bush environments,

Comment:
While the existing development of this site has impacted on the bush environment on the
escarpment surrounding the northern and eastern sides of the site, the proposed development

will not unreasonably impact on the scenic quality of Warringah's coastal and bush environments.

d) to manage the visual impact of development when viewed from public places such as parks
and reserves, roads and community facilities,

Comment:
The additional bulk will be most visible when viewed from the public staircase on the western
boundary of the site. The proposal will block out distant views, affecting the users of the public

stairs.

The development will be highly visible from both Villiers Place and Middleton Road, resulting in
visual impacts as a direct result of the non-compliant proposal, from these public areas.

The development does not meet this objective.
Zone objectives
The underlying objectives of the IN1 General Industrial zone are:
e To provide a wide range of industrial and warehouse land uses.
Comment:

The proposal will provide additional industrial and warehouse uses and therefore meets this
objective.

e To encourage employment opportunities.

Comment:

115



AN northern ATTACHMENT 1

it’g beaches Assessment Report
‘J a7 councl ITEM NO. 3.2 - 29 AUGUST 2019

The proposal will provide additional employment opportunities and therefore meets this
objective.

e To minimise any adverse effect of industry on other land uses.
Comment:
The proposal will result in additional adverse impacts on the residential properties to the north
and east. The surrounding residential properties will be exposed to additional visual impacts,
additional noise and additional light spill. These impacts have not been minimised as evidenced
by the excessive height of the proposal.
The development does not meet this objective.

e To support and protect industrial land for industrial uses.
Comment:

The proposal is for an industrial use on industrial land and therefore meets this objective.

e Toenable other land uses that provide facilities or services to meet the day to day needs of
workers in the area.

Comment:

The proposal does not limit other land uses on other sites and therefore meets this objective.
e Toenable a range of compatible community and leisure uses.

Comment:

The proposal does not limit community and leisure uses on other sites and therefore meets this
objective.

e  To maintain the industrial character of the land in landscaped settings.
Comment:
The existing approved development provides very minimal landscaping. However, the proposed
works are located entirely within the already approved footprint and will not result in a reduction
of deep soil planting. Some vegetation in planter boxes will be lost, however, this is not
considered to result in the proposal not meeting this objective.

Conclusion:

For the reasons detailed above, the proposal is considered to be inconsistent with the objectives of
the IN1 General Industrial zone.

Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment:

cl. 4.6(4)(b) requires the concurrence of the Secretary to be obtained in order for development consent
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Planning Circular PS 18-003 dated 21 February 2018, as issued by the NSW Department of Planning,
advises that the concurrence of the Director-General may be assumed for exceptions to development
standards under environmental planning instruments that adopt Clause 4.6 of the Standard Instrument.
In this regard, given the inconsistency of the variation to the objectives of the standard and the
objectives of the zone, the concurrence of the Director-General for the variation to the Height of
buildings Development Standard cannot be assumed.

Warringah Development Control Plan

Built Form Controls

Built Form Control

Requirement

Proposed

Complies

B5 Side Boundary Setbacks

Merit assessment

South - Nil

West - Minimum of 20.44m
East - Minimum of 31.05m

Yes (on merit)

B7 Front Boundary Setbacks

4.5m

Middleton Road - Minimum of 34.21m Yes
Inman Road - Minimum of 41.15m
Villiers Place - Minimum of 8.64m

B9 Rear Boundary Setbacks

Merit assessment

North - Minimum of 28.06m

Yes (on merit)

Compliance Assessment

Clause Compliance |Consistency
with Aims/Objectives
Requirements

A.5 Objectives No No
B6 Merit Assessment of Side Boundary Setbacks Yes Yes
B7 Front Boundary Setbacks Yes Yes
B10 Merit assessment of rear boundary setbacks Yes Yes
C2 Traffic, Access and Safety Yes Yes
C3 Parking Facilities No Yes
C4 Stormwater Yes Yes
C6 Building over or adjacent to Constructed Council Drainage Yes Yes
Easements

C8 Demolition and Construction Yes Yes
C9 Waste Management Yes Yes
D3 Noise Yes Yes
D6 Access to Sunlight Yes Yes
D7 Views Yes Yes
D8 Privacy Yes Yes
D9 Building Bulk No No
D10 Building Colours and Materials Yes Yes
D11 Roofs Yes Yes
D12 Glare and Reflection Yes Yes
D14 Site Facilities Yes Yes
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Clause Compliance |Consistency

with Aims/Objectives
Requirements

D18 Accessibility Yes Yes

D20 Safety and Security Yes Yes

D21 Provision and Location of Utility Services Yes Yes

D22 Conservation of Energy and Water Yes Yes

E7 Development on land adjoining public open space Yes Yes

Detailed Assessment
A.5 Objectives

The overriding objective of the WDCP is to create and maintain a high level of environmental quality
throughout the area covered by the DCP. Development should result in an increased level of local
amenity and environmental sustainability.

The other objectives of this plan are:

e To ensure development responds to the characteristics of the site and the qualities of the
surrounding neighbourhood.

e To ensure new development is a good neighbour, creates a unified landscape, contributes to
the street, reinforces the importance of pedestrian areas and creates an attractive design
outcome.

e Toinspire design innovation for residential, commercial and industrial development.

To provide a high level of access to and within development.

To protect environmentally sensitive areas from overdevelopment or visually intrusive
development so that scenic qualities, as well as the biological and ecological values of those
areas, are maintained.

e To achieve environmentally, economically and socially sustainable development for the
community of Warringah.
Comment:

The proposed development does not respond to the characteristics and topography of the site
as it does not step down with the slope of the land.

The development involves a substantial breach of the height limit and cannot be considered to
be a good neighbour or contribute to the street.

While the site is not in an environmentally sensitive area, the proposal is considered to be an
overdevelopment of the site and will be visually intrusive.

Overall, the proposal does not meet the objectives of the WDCP.

C3 Parking Facilities

Merit consideration
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The development is considered against the underlying Objectives of the Control as follows:

e To provide adequate off street carparking.

Comment:
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The development provides the following on-site car parking:

Use Appendix 1| Required Provided Difference (+/-)
Calculation
Warehouse or | 1.3 spaces |Warehouse| Warehouse: 88 0
Distribution per 100m?* | (6,823m? spaces
Centre ‘including | excluding Mezzanine
up to 20% | 1,940m2 office: 30
of floor area| internal spaces
as office loading
premises | area): 88
space spaces
component. | Mezzanine
Office office
premises | (2,322m2
component @
above 20% |warehouse
determined | rate —i.e.
at office 20% of
premises | total): 30
rate. spaces
Office Premises |1 space per|Mezzanine| Mezzanine 0
40m? GFA office office: 13
(927Tm* @ spaces
office rate
—i.e.area
in excess
of 20% of
total): 13
spaces
Self Storage Not 5 spaces 0 -5
Facility included |for facilities
with an
area
between
3,000m2
and
6,000m2
Total 136 131 -5

The Self Storage Association of Australia (SSAA) commissioned a traffic and parking study of
self-storage facilities around Australia to address the lack of specific guidelines used by Council
and developers to determine an appropriate number of car parking spaces for self-storage units.
The study (Self-Storage Facility Traffic and Parking Study prepared by Aurecon Australia dated

2009) determines that, for the type of development being proposed, there is no actual car

parking requirement for vehicles.
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The study determines that an appropriate provision of car parking is 5 spaces for facilities with
an area between 3,000m2 and 6,000m2.

The proposed development provides no car parking facilities in the lower ground level self
storage unit premises, and is therefore deficient of the comparison by 5 spaces.

Despite being numerically non-compliant with the required number of car parking spaces, the
application is considered satisfactory and will not result in adverse traffic and parking
implications both in the facility itself and on surrounding roads.

Given the use within the premise as self-storage, it is anticipated (in the Self-Storage Facility
Traffic and Parking Study) that vehicles will park directly in front of their allocated storage unit
for loading and uploading purposes, thus negating the functionality and likely usage of dedicated
car parking spaces elsewhere on the site. Further, the concept of loading and unloading directly
in-front of the allocated unit presents a safer pedestrian environment, rather than manoeuvring
many items to and from dedicated car parking spaces to the storage unit.

The aisles of the development are 5.8m in width which is sufficient to allow the potential for a
parked car to be passed by another car. Further to this, in the event that a car is blocking the
driveway (either by size or as a result of bad parking), there are alternate exits (aisles)
throughout the development for vehicles to traverse through, and the likely length of trips to the
development is not anticipated to be so great that congestion will become an issue internally.
As such, the provision of car parking for the subject development is considered satisfactory.

e To site and design parking facilities (including garages) to have minimal visual impact on the
street frontage or other public place.

Comment:

The parking areas have already been approved under DA2018/1300. The proposed parking
changes will have a minimal visual impact on the street frontage.

e To ensure that parking facilities (including garages) are designed so as not to dominate the
street frontage or other public spaces.

Comment:
The parking areas have already been approved under DA2018/1300. The proposed parking

changes will not dominate the street frontage.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

D3 Noise

Merit consideration

The development is considered against the underlying Objectives of the Control as follows:
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e To encourage innovative design solutions to improve the urban environment.
Comment:

The proposal is not considered to be an innovative design solution that will improve the urban
environment. The request for additional height and bulk that will result in additional noise
impacts to surrounding residential properties.

e To ensure that noise emission does not unreasonably diminish the amenity of the area or result
in noise intrusion which would be unreasonable for occupants, users or visitors.

Comment:
Council's Environmental Health Officers have commented:

"As the proposal is in the future, the assessment is based on predictions only and an extensive
list of recommendations has been provided, however it is noted that one comment within the
report on access to the site by heavy vehicles past 6pm leading to failure to comply with noise
nuisance ctiteria, is to be addressed in a management plan (not observed).

The acoustic assessment'’s final recommendations do not include further reference to this issue.
A management plan has not been submitted at this time and it is not clear how heavy vehicles
(and what definition determines a heavy vehicle) is to be effectively restricted on site; whether
this will be signage or some physical supervised barrier, number plate recognition, this needs to
be resolved before any approval is given as simple signage with multiple users may not be
adequate.

Based on similar vehicle noise problems elsewhere in this geographic area, signage may not be
sufficient to prevent heavy vehicles from entering or leaving the site and hence exceeding noise
limits and complaints to Council left to enforce.

Therefore details of the site management plan specifically relating to heavy vehicles (and
defining heavy vehicles) needs to be robust and submitted prior to any approval been granted."
The applicant submitted a revised Acoustic Assessment (dated 12 April 2019) and a Site
Management Plan (dated 10 April 2019). The Acoustic Assessment addresses heavy vehicles in
its conclusion and the Site Management Plan includes the following:

"No deliveries, loading or unloading associated with the warehouse units, or waste collection for
the entire premises, is to take place between 7pm and 7am.

Notwithstanding the above hours, heavy vehicles must not access the site after 6pm."
And

"In order to provide security to the development and enforce the operating hours, particularly the
use of “heavy” vehicles, CCTV cameras are to be installed throughout the development."

In this regard, sufficient information has been provided for Council to be satisfied that the
proposal, if approved, would be able to effectively manage noise emissions.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
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Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

D7 Views
Merit consideration

Concerns have been raised by some surrounding residents that the proposal would result in the
unreasonable loss of views.

The development is considered against the underlying Objectives of the Control as follows:
e To allow for the reasonable sharing of views.

Comment:
In determining the extent of potential view loss to adjoining and nearby properties, the four (4)
planning principles outlined within the Land and Environment Court Case of Tenacity Consulting
Pty Ltd Vs Warringah Council (2004) NSWLEC 140, are applied to the proposal.
1. Nature of the views affected
“The first step is the assessment of the views to be affected. Water views are valued more
highly than land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North
Head) are valued more highly than views without icons. Whole views are valued more highly
than partial views, e.g. a water view in which the interface between land and water is visible is

more valuable than one in which it is obscured".

Comment to Principle 1:

The affected properties surround the northern and eastern boundaries of the subject site and sit
at a higher RL (approximately 20m to 30m higher). There are 11 residential properties that
adjoin the site or the public pathway that runs down the western boundary of the site.
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Given this height difference, the views to be affected consist of industrial buildings, some
vegetation and Middleton Road, to the south, south west and west (depending on which
property the viewer is standing), as show in the below photos.

Looking south west:
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Looking west:

-

Views will also be affected from the public pathway and stairs that run along the western
boundary of the site. These views include a small portion of district views to the south east.

2. What part of the affected property are the views obtained
“The second step is to consider from what part of the property the views are obtained. For

example the protection of views across side boundaries is more difficult than the protection of
views from front and rear boundaries. In addition, whether the view is enjoyed from a standing
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or sitting position may also be relevant. Sitting views are more difficult to protect than standing
views. The expectation to retain side views and sitting views is often unrealistic”.

Comment to Principle 2:

The views are obtained from the rear yards and any rear facing balconies and windows of the
11 properties, and from the public pathway.

The views are mostly from standing positions, however, some sitting views are obtained from
most of the adjoining properties. The views from the residential properties are over their rear
boundaries.

3. Extent of impact

“The third step is to assess the extent of the impact. This should be done for the whole of the
property, not just for the view that is affected. The impact on views from living areas is more
significant than from bedrooms or service areas (though views from kitchens are highly valued
because people spend so much time in them). The impact may be assessed quantitatively, but
in many cases this can be meaningless. For example, it is unhelpful to say that the view loss is
20% if it includes one of the sails of the Opera House. It is usually more useful to assess the
view loss qualitatively as negligible, minor, moderate, severe or devastating’.

Comment to Principle 3:

Given the extensive district views obtained from the 11 properties and the low value views that
will be affected, the impact to the residential properties is considered to be minor.

Given the minimal amount of district and overall views that will be affected from the pathway, the
impact to the pathway and stairs is considered to be minor.

4. Reasonableness of the proposal that is causing the impact

“The fourth step is to assess the reasonableness of the proposal that is causing the impact. A
development that complies with all planning controls would be considered more reasonable than
one that breaches them. Where an impact on views arises as a result of non-compliance with
one or more planning controls, even a moderate impact may be considered unreasonable. With
a complying proposal, the question should be asked whether a more skilful design could provide
the applicant with the same development potential and amenity and reduce the impact on the
views of neighbours. If the answer to that question is no, then the view impact of a complying
development would probably be considered acceptable and the view sharing reasonable.”

Comment to Principle 4:

The views that will be lost from the residential properties consist of industrial buildings, some
vegetation and Middleton Road. These views are not considered to be desirable. No district
views will be affected due to the elevation difference between the subject site and the residential
properties to the rear.

The views that will be lost from the public pathway consist of some vegetation and a small
portion of district views. These views make up a small portion of the overall views obtained from
the pathway.

Despite the points above, the loss of views from both the residential properties and the pathway,
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while minor, is a direct result of the height of the structure and the non compliance with the
standard.

In this regard, the development cannot be considered to be reasonable, especially considering
the level of the height breach.

e To encourage innovative design solutions to improve the urban environment.
Comment:

The development, given the substantial breach of the height limit is not considered to be
an innovative design solutions that will improve the urban environment.

e To ensure existing canopy trees have priority over views.
Comment:
No canopy trees will be affected by the proposal.
Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is not supported, in this particular circumstance.
D9 Building Bulk
Merit consideration
The development is considered against the underlying Objectives of the Control as follows:
e To encourage good design and innovative architecture to improve the urban environment.
Comment:
The proposal is not considered to be an innovative design solution that will improve the urban
environment. It is a request for additional height and bulk, above what the controls envisage for

the site, that will result in visual impacts to surrounding residential properties.

e To minimise the visual impact of development when viewed from adjoining properties, streets,
waterways and land zoned for public recreation purposes.

Comment:

The proposal will add additional bulk, almost entirely above the prescribed height limit.

The additional bulk will be visible when viewed from the surrounding residential properties and
the public staircase on the western boundary of the site. The proposal will block out distant

views from the stairs, affecting the users of the public stairs.

The development will be highly visible from both Villiers Place and Middleton Road, resulting in
visual impacts, as a direct result of the non-compliant proposal, from these public areas.

The development does not meet this objective.
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Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of WLEP 2011 / WDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is not supported, in this particular circumstance.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN
The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of;

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Warringah Local Environment Plan;

Warringah Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, in this regard the application
is not considered to be acceptable and is recommended for refusal.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Inconsistent with the objectives of the DCP

Inconsistent with the zone objectives of the LEP

Inconsistent with the aims of the LEP

Consistent with the objectives of the relevant EPls

Inconsistent with the objects of the Environmental Planning and Assessment Act 1979

This application seeks consent for the construction of additional warehouse units and a increase in the
height of existing approved warehouse component of the approved Industrial Warehouse Development.

This application is effectively a re-submission of a similar proposal that was previously found to be
unsatisfactory in relation to the main development application DA2018/1300 that was approved by the
Northern Beaches Local Planning Panel on 19 December 2018.

The proposed development exceeds the 11.0m height standard by up to 6.74m, having a maximum

height of 17.74m, which represents a variation of 61.27%. The applicant's written request to vary this
standard has not satisfactorily addressed the mandatory matters under Clause 4.6 of WLEP 2011 and

127



AN northern ATTACHMENT 1

it’g beaches Assessment Report
‘J a7 councl ITEM NO. 3.2 - 29 AUGUST 2019

so the consent authority cannot be satisfied that the relevant matters have been properly addressed.
Therefore, the variation to the development standard is not acceptable and not worthy of support. This
has formed a reason for refusal of the application.

The proposed development represents an over-development of the site. In this regard, the proposal
substantially exceeds the height of buildings control, it is not compatible with other buildings on
neighbouring industrial sites and more broadly within the industrial zone, it will result in negative
impacts on surrounding residential properties and its approval would set an undesirable precedent for
taller buildings which are out of character.

The public exhibition period generated seven (7) submissions, raising concerns around height, traffic
impacts and safety, noise and light pollution, trees, construction impacts, and view loss. These matters
have been addressed within the report and many are concurred with and have been included as
reasons for refusal of the application.

As such, the proposal has been found to be inconsistent with the provisions of the WLEP 2011 in
relation to height and the unsupported Clause 4.6 Variation and inconsistent with the provisions and the
WDCP 2011 in relation to Building Bulk and Views.

On balance, the proposal is unsatisfactory in relation to its height non-compliance, the negative impacts
on neighbouring residential properties, the fact that it is out of character with industrial development
generally in the zone and is contrary to maintaining and protecting the public interest.

Accordingly, based on the detailed assessment contained in this report, it is recommended that the

application be refused.

It is considered that the proposed development does not satisfy the appropriate controls and that all
processes and assessments have been satisfactorily addressed.
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RECOMMENDATION

THAT the Northern Beaches Local Planning Panel, on behalf of Northern Beaches Council , as the
consent authority REFUSE Development Consent to Development Application No DA2019/0135 for the
Construction of additional warehouse units to an approved Industrial Warehouse Development
(DA2018/1300) on land at Lot 3 DP 397714,18 Inman Road, CROMER, Lot 6 DP 201553,18 Inman
Road, CROMER, Lot 7 DP 201553,18 Inman Road, CROMER, Lot 27 DP 28882,69 Middleton Road,
CROMER, Lot 9 DP 201553,6 Villiers Place, CROMER, Lot 10 DP 201553,7 Villiers Place, CROMER,
Lot 8 DP 201553,4 Villiers Place, CROMER, for the reasons outlined as follows:

1. Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the Clause 1.2 Aims of The Plan of the Warringah
Local Environmental Plan 2011.

2. Pursuant to Section 79C(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause Zone IN1 General Industrial
of the Warringah Local Environmental Plan 2011.

3. Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 4.6 Exceptions to
Development Standards of the Warringah Local Environmental Plan 2011.

4, Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the Objectives of the Warringah Development
Control Plan.

5. Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause D9 Building Bulk of the

Warringah Development Control Plan.

6. Pursuant to Section 4.15(1)(e) of the Environmental Planning and Assessment Act 1979, the
proposed development is not in the public interest.

129



i@@\” norther ATTACHMENT 2
; eacnes ause 4.
WY counc ITEM NO. 3.2 - 29 AUGUST 2019

"1
-gailll

PR A

Clause 4.6

Variation Request
Height of Buildings
(Clause 4.3) Warringah LEP 2011

Alterations and Additions to Industrial Warehouse )
Development

——

\ - -

il

69 Middleton Road, 18 Inman Road and 4-7 & 6 Villiers
Place, Cromer

Submitted to Northern Beaches Council
On Behalf of Trend Living Pty Ltd

February 2019

130



AN\ northern ATTACHMENT 2

‘t”“ beaches Clause 4.6
‘J &7 councl ITEM NO. 3.2 - 29 AUGUST 2019

l . Clause 4.6 Variation Request ||

69 Middleton Road, 18 Inman Road and 4-7 & 6 Villiers Place, I

CITY
19010 |
PLAN February 2019 |

REPORT REVISION HISTORY

Revision Date Issued Revision Des

01 Draft 12/02/19 Un-reviewed Draft
Prepared by Verified by

Michael Watson -
Associate

02 Final 15/02/19 Final
Prepared by Verified by
Michael Watson

Associate %{(ﬁ‘, ;//.r/g,._,.

Susan E Francis
Executive Director

Certification

This report has been authorised by City Plan Strategy & Development P/L, with input from a number of other expert consultants. To
the best of our knowledge the accuracy of the information contained herein is neither false nor misleading. The contents have been
based upon information and facts that were correct at the time of writing.

Copyright @ City Plan Strategy & Development P/L
ABM 58 133501774

All Rights Reserved. No material may be reproduced without prior permission. While we have tried to ensure the accuracy of the
information in this publication, City Plan Strategy & Development P/L accepts no responsibility or liability for any errors, omissions or
resultant consequences including any loss or damage arising from reliance in information in this publication.

City Plan Strategy & Development P/L
Suite 6.02, 120 Sussex St, Sydney NSW 2000
P +61 2 8270 3500

CITYPLAN.COM.AU

M:\Projects\CP2019118-010 &9 Middieton Rd, Cromer4. Draft\Clause 4.6 Varafon Request_190215.docx Page |i

131



AN\ northern ATTACHMENT 2

it’g beaches Clause 4.6
‘J &7 councl ITEM NO. 3.2 - 29 AUGUST 2019

l . Clause 4.6 Variation Request ||

69 Middleton Road, 18 Inman Road and 4-7 & 6 Villiers Place, I
CITY
19-010
PLAN February 2019

TABLE OF CONTENTS
1. Introduction 3
2. Extent of variation 5
3. Compliance with the development standard is unreasonable or unnecessary in the
circumstances of this case. [cl.4.6 (3)(a)] 10
3.1. Achieves the objectives of the standard ... . 10
4. There are sufficient environmental planning grounds to justify contravening the standard. [cl.
4.6(3)(b)] 16
5. The Proposal will be in the public interest because it is consistent with the objectives of the
standard and the objectives of the zone. [cl.4.6(4)(a)(ii)] 18
6. Contravention of the development standard does not raise any matter of significance for State
or regional environmental planning. [cl. 4.6(5)(a)] 20
7. There is no public benefit of maintaining the standard. [cl. 4.6(5)(b)] 21
8. Conclusion 22
FIGURES

No table of figures entries found.

TABLES
Table 1: Achievement of Development Standard Objectives. ... . 11
Table 2: Consistency with Zone Objectives. L 18

City Plan Strategy & Development P/L
Suite 6.02, 120 Sussex St, Sydney NSW 2000
P +61 2 8270 3500

CITYPLAN.COM.AU

M:\Projects\CP2019118-010 &9 Middieton Rd, Cromer4. Draft\Clause 4.6 Varafon Request_190215.docx Page |ii

132



AN\ northern ATTACHMENT 2

it’g beaches Clause 4.6
‘J &7 councl ITEM NO. 3.2 - 29 AUGUST 2019

l . Clause 4.6 Variation Request

69 Middleton Road, 18 Inman Road and 4-7 & 6 Villiers Place,

CITY
19-010

PLAN February 2019

1. INTRODUCTION

This is a formal written request that has been prepared in accordance with clause 4.6 of the Warringah
Local Environmental Plan 2011 (WLEP 2011) to support an amending Development Application (DA)
submitted to Northem Beaches Council (Council) for the provision of six (6) new warehouse units with
mezzanines on the upper ground floor and the addition of mezzanines within nine (9) of the approved
warehouse units on the upper ground floor of an approved unconstructed mixed-use building at 69 Middleton
Road, 18 Inmar Road and 4-6 Villiers Place, Cromer ("the site") under DA-2018/1300. The original DA was
granted development consent by Council on 19 December 2018 subject to numerous conditions.

The objectives of Clause 4.6 are to provide an appropriate degree of flexibility in applying development
standards to achieve better outcomes for, and from, development.

As the following request demonstrates, a better planning outcome would be achieved by exercising the
flexibility afforded by Clause 4 6 in the circumstances of this application.

The development standard that this request seeks approval to vary is the Height of Buildings control in
Clause 4.3 of the Warringah Local Environmental Plan 2011 (WLEP).

The numeric value of the Height of Buildings development standard applicable to the site is 11 metres.
The development standard is not specifically excluded from the operation of Clause 4.6 of WLEP 2011.

This request has been prepared having regard to the Department of Planning and Environment’s Guidelines
to Varying Development Standards (August 2011) and relevant decisions in the New South Wales and
Environment Court and New South Wales Court of Appeal 1.

In Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 Chief Justice Preston provided
further clarification on the application of Clause 4.6 and the matters which must be satisfied for consent to
be granted pursuant to Clause 4 .6(4). That is, the consent authority must form two positive opinions, as
summarised below:

= the written request has adequately demonstrated that the matters under Clause 4 .6(3) are satisfied,
being that compliance with the standard is unreasonable or unnecessary, and there are sufficient
environmental planning grounds to justify contravening the development standard. It is not the consent
authority’s role to directly form an opinion as to whether these matters are satisfied, rather indirectly by
the satisfaction that the written request has addressed these matters.

= be directly satisfied that the proposed development satisfies clause 4 6(4)(a)(ii), being the proposed
development will be in the public interest because it is consistent with the objectives of the zone and
the objectives of the development standard. The consent authority must form this opinion directly,
rather than indirectly satisfied that the written request has adequately addressed these matters.

The consent authority must also ensure that the Concurrence has been obtained from the Secretary
(4.6(4)(b)). The matters of concurrence are outlined in Planning Circular PS 18-003.

In Sections 3 and 4 of this request, we have explained how flexibility is justified in this case in terms of the
matters explicitly required by Clause 4.6 to be addressed in a written request from the applicant. In Sections

1 Relevant decisions include: Winten Property Group Limited v North Sydney Council [2001] NSWLEC 46; Wehbe v Pittwater Council [2007]
NSWLEC 827; Four2Five Pty Lid v Ashfield Council [2015] NSWLEC 1009; Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90; Four2Five
Pty Ltd v Ashfield Council [2015] NSWCA 248; and Moskovich v Waverey Council [2016] NSWLEC 1015
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3,4, 5,6 and 7 we address additional matters that the consent authornty is required to be satisfied of when
exercising either the discretion afforded by Clause 4.6 or the assumed concurrence of the Secretary.
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2. EXTENT OF VARIATION

The site has a maximum building height standard of 11 metres as specified under Clause 4.3 of the
Warringah LEP as shown under Figure 1.

MfDDLEmN

Figure 1: Extract of the WLEP 2011 Height of Buildings Map (Source: NSW Legislation)

As demonstrated on the plans prepared by PBD Architects, the proposed development has a maximum
height at RL 41.2, which represents a maximum building height of 17.74 metres measured from the lowest
point of the existing ground level below (i.e. RL23.46). Subsequently, the proposed development breaches
the 11-metre maximum building height development standard prescribed for the site by 6.74 metres (i.e.
61% variation). However, it is important to note that the maximum variation is only for a minor portion of the
development, with the remainder of the variation being significantly less (approximately 2m or lower). The
maximum breach of the standard is situated at the lowest part of the site where it follows the former drainage
line towards the northem portion of the site (refer to Figure 3).

The approved building under DA2018/1300 had a maximum height of 16.55m, with a building RL of 40.65
and existing ground level of 24 10 below. Important to note is the approved building had a maximum R_L of
412, and complied with the height standard due to the sloping topography at this point.

The proposed development seeks to introduce six (6) additional warehouse units on the upper level, as well
as provide mezzanine levels to nine (9) of the approved warehouses. The proposal seeks to provide a
consistent built form on the upper level to that already approved under DA2018/1300. The proposal does
have a greater building height in metres than the approved building by up to 1.19m for the following reasons:

= The proposed warehouses are located centrally on the upper level, and situated on the site where itdips
the most as a result of the existing natural drainage channel on the site. The existing ground level below
the proposed development is lower by up to 640mm than the approved building and its maximum building
height. The ground level at this location is not perceivable from surrounding properties of the public
domain as it is beneath the approved building.

= The R.L related to the maximum building height under DA2018/1300 was RL 4065, where as the
proposed maximum RL is 41.2 which is 550mm higher. Notwithstanding, the approved development has
a maximum R.L of 41.2, however, the building was below the height standard for this part of the building.
The reason the proposed warehouses subject to this DA have an R L of 412 (as opposed to RL 40.65)
is due to the need to have an appropriately angled roof (minimum 2 degrees) to convey stormwater. To
achieve the required 2 degree angle, the height of the structures had to be increased due to their width

Page |5
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so that the minimum internal floor to ceiling height clearances could be achieved across the full width of

the warehouses.
Location of the lowest part of the site (RL
24 10) above the maximum height (RL40.65)
of the approved building under DA2018/1300
‘Ilid B
i WETAL ROBE 114
Bl
= T ez )

Location of the lowest part of the site (RL
23.46) above the maximum height (RL41.20)

Nt

Figure 2: Indication of the maximum building height as measured from ground level 'existing' (Source: Beveridge Williams and PBD
Architects).

The parts of the building that exceed the maximum height are shown in Figures 4 to 9 below.

Page |6
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The above figures demonstrate that the breach of the maximum building height development standard is
predominantly related to the steeply sloping topography of the site which is related to natural processes as
well as the altered nature of the ground level over time. The proposed development is for alterations and
additions to the approved building under DA2018/1300. DA2018/1300 was approved with vanations to the
height standard. The approved building located on 69 Middleton Road and 6 Villiers Place is required to
have finished floor levels that satisfies the minimum 300mm freeboard required due to the overland flow
path of a 100-year ARI storm event. Furthermore, the part of the building located on 18 Inman Road and 4
and 7 Villiers Place is required to have finished floor levels at 300mm above (freeboard) also. The proposal
seeks to provide additional warehouses and mezzanine levels to 9 of the approved warehouses on the
upper level, and maintains the same approved maximum R.L height to the development under DA
2018/1300.

The proposed additions under this DA are setback from the boundaries of the street. Subsequently, the
maximum breach of the standard will not be distinguishable given the lowest point of the site is not evident
as viewed from the street or public footpath.

3. COMPLIANCE WITH THE DEVELOPMENT STANDARD IS
UNREASONABLE OR UNNECESSARY IN THE CIRCUMSTANCES OF
THIS CASE. [cl.4.6 (3)(a)]

3.1. Achieves the objectives of the standard

Compliance with the Height of Buildings development standard is unreasonable or unnecessary in the
circumstances of this case because, as explained in Table 1 (below), the objectives of the development
standard are achieved, notwithstanding non-compliance with the standard?

2 In Wehbe v Pittwater Council [2007] NSWLEC 827 Preston CJ identified 5 ways in which an applicant might establish that compliance with a
development standard is unreascnable or unnecessary and that it is sufficient for only one of these ways to be established. Although the
decision concerned SEPP 1, it remains relevant to requests under clause 4 6 as confirmed by Pain J in Four2Five Pty Lid v Ashfield Council
[2015] NSWLEC 90, notwithstanding that if the first and most commonly applied way is used, it must also be considered in 4.6(4)(a)(ii). The 5
ways in Wehbe are: 1. The objectives of the development standard are achieved notwithstanding nen-compliance with the standard; 2. The
underlying objective or purpose is not relevant to the development with the consequence that compliance is unnecessary; 3. The objective
would be defeated or thwarted if compliance was required with the consequence that compliance is unreasonable; 4. The development standard
has been virtually abandened or destroyed by the Council's own actions in granting consents departing from the standard and hence the
standard is unreasonable and unnecessary; or 5. The zoning of the land is unreasonable or inappropriate.

Page |10
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Table 1: Achievement of Development Standard Objectives.

Objective

(a) to ensure that buildings are compatible with the height and scale of surrounding and nearby
development,

Comment

Buildings in the surrounding area are predominantly characterised by industrial/commercial type uses
that range in scale between one and two storeys in height. The building approved under DA2018/1300 is
three (3) storeys in height (excluding mezzanine), and will form the future character of the area. The
approved upper ground level includes a total of twenty four (24) warehouse units on the upper level; and
includes, fourteen (14) warehouse units with mezzanine levels around the northern perimeter of the
building, and ten (10) warehouse units without mezzanines setback from the boundaries.

The proposed development will result in six (6) additional warehouse units with mezzanine levels located
centrally on the upper level, as well as including mezzanine levels to nine (9) of the approved warehouses.
Of relevance, approved warehouse 52 is not proposed to have a mezzanine level to ensure the buildings
bulk is reduced as viewed from the public domain. As demonstrated below in Figures 8 to 12, the
proposed works are compatible with the surrounding and nearby development. It is worth noting that the
approved building has a maximum R.L of 41.2, and this part of the building is located on the Villiers Street
frontage. The proposed works do have a maximum R.L of 41.2, consistent with the approved building,
however, have been setback from the street frontages to minimize their visibility from the public domain.

The maximum breach of the standard is directly related to the sloping topography of the site, and
breaching the standard allows for a consistent built form on the site.

MNotwithstanding the above, the site is uniquely positioned and is predominantly screened from view from
the public domain due to its minimal frontage to Middleton Road, adjoining industrial development, and
the location of most of the building to the north.

The proposed development will not result in a building of excessive bulk or scale but is of a height and

scale consistent with the existing industrial buildings surmrounding the site. The proposed development is
consistent with and achieves this objective of the standard.

Objective

(b) to minimise visual impact, disruption of views, loss of privacy and loss of solar ac
Comment
To address this objective, we have addressed each impact separately as follows:

Visual Impacts

The proposed variation will not result in any significant visual impact as the site is largely recessed from
any significant street frontage and screened by adjoining development. Approved Warehouse Unit 52 will
remain as approved to ensure the visibility of the additional works are minimized. Subsequently, the
proposed development would have a similar visual impact from the public domain to that of a compliant
building in terms of building height.

The proposed upper ground floor warehouse units have also largely been setback appropriately from the
edges of the site to assist in reducing its bulk and perceived physical presence as viewed from the public
domain at the street level and from the adjacent stairway. The areas that exceed the standard at a
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maximum are situated centrally on the site and are not easily distinguishable from any view into the site
from the public domain.

Accordingly, the proposed breach of the standard will not have any adverse visual impacts.
Disruption of Views

Photomontages prepared by PBD Architects accompanying this application to Council show that views
of the site from the public domain are not adversely impacted by the proposal, particularly when
comparing it to the built form approved under DA 2018/1300. Figures 8 and 12 provide a comparison of
the views to the site as approved under DA 2018/1300 and as now proposed.

Figure 9: Perspective from Middleton Road looking north-east towards the approved building (left) and the proposed development
(night). (Source: PBD Architects)

- e

Figure 10: Perspective from Villiers Place looking north towards the approved building (left) and the proposed development (right).
(Source: PBD Architects)
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Figure 11: Perspective from Villiers Place looking west towards the approved building (left) and the proposed development (right).
(Source: PBD Architects)
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Figure 12: Perspective from Inman Road looking north towards the approved building (feft) and the proposed development (right).
(Source: PBD Architects)
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Figure 13: Perspective from the public stairs looking south towards the approved building (left) and the proposed development
(right). (Source: PBD Architects)

When viewed from the public domain on Middleton Road, Inman Road, Villiers Place, and the public stairs
the proposed development does not result in any greater impacts on views when compared with the
previously approved development and existing built form. The views that are affected are views of the
sky and some minor loss of visible tree canopies from the public stairs. Views are in factimproved looking
west along Villiers Place (see Figure 10) as a result of the proposed reduced signage, which reduces
the bulk at the street frontage and increases views of vegetation behind between the approved warehouse
units.

Loss of Privacy

The proposed development is situated below any residential properties and is appropriately setback from
adjoining industrial development to the south and the east. Therefore, the proposed variation to the height
of buildings development standard will not result in any loss of privacy to surrounding residential and
industrial/lcommercial properties.

Loss of Solar Access

The proposed development does not cast any shadows onto any residential properties. The majority of
the shadows cast by the proposed development falls on the site itself, with minimal shadows cast onto
the roof of 20 Inman Road and 2 Villiers Place. The shadows cast onto the adjoining commercial/industrial
developments are considered reasonable given the nature of these developments and their minimal
setbacks.

The proposed development does not result in any unacceptable impacts in terms of overshadowing.

Objective

(c) to minimise any adverse impact of development on the scenic quality of Warringah’s coastal and
bush environments,

The site is in the Cromer industrial area approximately 2.6 kilometres from the nearest beach at Collaroy
and is not located near any of Warmringah’s bush environments such as Oxford Falls to the west of the
site and Ingleside to the north-west of the site. The proposed variation to the maximum building height
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standard will therefore have no impact on the scenic quality of these environments because of this
distance.

Objective

(d) to manage the visual impact of development when viewed from public places such as parks and
reserves, and community facilities.

As previously stated the site is largely recessed from the street and only shares a frontage to Middleton
Road to accommodate a driveway width of approximately 6 metres. The proposed works have minimal
to no visibility when viewed from the Inman and Middleton Road to that already approved (see Figures
8 and 11). The proposal has been designed to minimise visibility from Villiers Place with all the proposed
works being setback from the street frontage boundary by a minimum of 8 5m (see Figures 9 and 10).

There is a public footpath that adjoins the site on the western boundary, which provides a connection to
the residential properties to the north of the site. The central warehouses proposed on the upper level
(warehouses 62 to 67) are visible from the public stairs, however, they do not result in any unacceptable
visual impact from the public domain. Particularly given they do not result in any loss of any views, and
merely blocks the view of the approved parking spaces in this location. Given these warehouses are
setback from this side boundary by 19.2m, and is buffered by approved parking and landscaping, it will
not result in unacceptable bulk as viewed from this location.

The proposed development will clearly have no unacceptable impacts in terms of visual impact from the
public domain beyond those already considered acceptable from DA 2018/1300.

Test 4: The development standard has been virtually abandoned or destroyed by the council’s own actions
in_granting consents departing from the standard and hence compliance with the standard is unnecessary
and unreasonable;

Council have previously granted consent to a building on the site under DA 2018/1300. The approved
development has a maximum RL of 41.2, which is the same as the maximum height of the proposed
development. However, the proposed variation is greater in terms of building height in metres (as defined
by the WLEP) due to the sloping land and the need to provide a minimum 2 degree pitch to the roofs as
discussed under . The approved DA 2018/1300 was also subject to an 11-metre height limit, and
it was considered that the variation to the standard was suitable by the issuing of consent.

So, whilst the standard granted generally has not been abandoned per-se, it has been recently varied on
this site for a development of which is an integrated part. Compliance with the standard in this case would
therefore be unnecessary and unreasonable.
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4. THERE ARE SUFFICIENT ENVIRONMENTAL PLANNING GROUNDS TO
JUSTIFY CONTRAVENING THE STANDARD. [cl. 4.6(3)(b)]

The SEE prepared for this DA provides a holistic environmental planning assessment of the proposed
development and concludes that subject to adopting a range of reasonable mitigation measures, there are
sufficient environmental planning grounds to support the development.

There is robust justification through the SEE and accompanying documentation to support the overall
development and contend that the outcome is appropriate on environmental planning grounds.

Some additional specific environmental grounds to justify the breach of the standard are summarised as
follows:

= The varying topography of the site, including a steep slope from the northern and eastern boundaries of
the site to the southern and south-westem boundaries ranging between RLs 22 .34 up to 43.16 (20.82
metres), results in a breach of the height of buildings development standard as it relates to the site. The
varying topography of the site is related to both natural processes as well as an altered ground level due
to development of the land over time and is significantly lower than Villiers Place and the public stairs
which traverse upwards along the western boundary. The maximum breach of the height standard is
located in the centre of the site where the topography follows an existing drainage line. The variation
towards the southern portion of the site, near Villiers Place, is a result of the land sloping in this direction,
and the level change on the site compared to the immediately adjacent streetscape which is 1m-2m
higher than the site.

= The site is subject to a building that has been approved with a maximum R.L of 41.2, noting that this
part of the building is within the Villiers Place frontage and visible from adjoining properties and the public
domain. The proposed works have an R.L of 41.2 however, are setback from the edges of the street
frontages by between 8m and 19m (approximately), to minismise their visibility.

= The variation to the standard allows for a consistent built form on the site as opposed to a fragmented
one. In this respect, the upper level contains warehouse units that include mezzanine levels. The
proposed variation to the standard allows the remaining warehouses on the upper level to include
mezzanine levels. The proposed additional warehouse units are located centrally on the site where their
visibility is limited, however, is where the standard is varied the most due to the sloping nature of the site
and natural drainage line directly below the proposal.

= The site is subject to natural drainage occurring across the site due to its topography. Subsequently, the
portion of the proposed development located on 69 Middleton Road and 6 Villiers Place is required to
provide a minimum finished floor level 300mm above the natural over-land flow path during flooding
events as previously approved under DA 2018/1300 and detailed in the approved Overland Flow
Analysis that was submitted as part of that application. The portion of the proposed development located
on 18 Inman Road and 4 and 7 Villiers Place is required to provide a minimum floor level of 300mm
above (freeboard), consistent with the remainder of the building on 69 Middleton and 6 Villiers Place.
The requirement for these finished floor levels results in a higher building and contributes to the extent
of the vanation.

= The variation to the standard will provide additional ongoing employment opportunities on the site and
contributing to the Cromer Industrial Area, which directly satisfies the objectives of the zone. Further,
the variation allows for the additional employment/industrial floorspace to be included on a site that has
been considered suitable for this particular use and is compatible with the zone and surrounding
properties.
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= A large portion of the proposed building I1s recessed from the street and screened. Any potential visual
impact is offset by this setback and will not be easily visible. The proposed variation will not give rise to
any adverse visual impact, overshadowing, sunlight access or loss of privacy to any residential
properties in the north.

= The proposed additional employment floor space will have a marginal increase to traffic to the site, and
is considered to have no unacceptable traffic implications in terms of road and network capacity as
concluded in the Traffic and Parking Assessment Report prepared by Varga Traffic Planning Pty Ltd
which is provided at Annexure 11 of the Statement of Environmental Effects for this DA.
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5. THE PROPOSAL WILL BE IN THE PUBLIC INTEREST BECAUSE IT IS
CONSISTENT WITH THE OBJECTIVES OF THE STANDARD AND THE
OBJECTIVES OF THE ZONE. [cl.4.6(4)(a)(ii)]

In section 3 (above), it was demonstrated that the proposal is consistent® with the objectives of the
development standard. The proposal is also consistent with the objectives of the zone as explained in Table
2 (below).

Table 2: Consistency with Zone Objectives.

Objective Discussion

To provide a wide range of industrial and The proposal provides additional industrial

warehouse land uses. warehouse units and additional mezzanine levels
to various approved warehouse units previously
approved under DA 2018/1300. The proposed
variation does not affect consistency with this zone
objective. Rather, it allows it to be achieved.

To encourage employment opportunities. The proposed development will provide
employment opportunities during the construction
and operational phases of the development beyond
what was previously assessed, given the
expansion of the built form and uses previously
approved under DA 2018/1300 and the fact that the
number of warehouse units is proposed to be
increased. The proposed variation does not affect
consistency with this zone objective. Rather, it
allows it to be achieved.

Tominimise any adverse effect of industry on other The proposed development represents the

land uses. expansion of the use and built form of the
previously approved development under DA
2018/1300. There is nothing in this proposal which
would affect adjoining industrial land or uses.
Subsequently, the proposed variation does not
affect consistency with this zone objective.

To support and protect industrial land for industrial The proposal provides industrial warehouse units,
uses. consistent with the uses previously approved on
the site under DA 2018/1300. This will ensure that
land zoned for industrial use is developed for
industrial-related  purposes.  Therefore, the
proposed variation does not affect consistency with

3 In Dem Gillespies v Warringah Council [2002] LGERA 147 and Addenbrooke Pty Ltd v Woollahra Municipal Council [2008] NSWLEC the term
‘consistent’ was interpreted to mean ‘compatible’ or ‘capable of existing together in harmony’
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this zone objective. Rather, it allows it to be
achieved.

To enable other land uses that provide faciliies or The proposed development does not preclude

services to meet the day to day needs of workers = other development from occurring in the industrial

in the area. zone that provides faciliies and services for the
day-to-day needs of workers. The proposed
variation does not affect consistency with this zone
objective.

To enable a range of compatible community and = The proposed development does not preclude

leisure uses. other land within the IN1 General Industrial zone
from being used for a range of compatible
community and leisure uses. The proposed height
variation does not affect consistency with this zone
objective.

To maintain the industrial character of the land in | The proposal does not result in the loss of any
landscaped settings. vegetation. The proposed variation does not affect
consistency with this zone objective.

As can be seen from Table 1 and Table 2, the proposal is consistent with the objectives of the standard
and the objectives of the zone and is therefore considered to be in the public interest.
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6. CONTRAVENTION OF THE DEVELOPMENT STANDARD DOES NOT
RAISE ANY MATTER OF SIGNIFICANCE FOR STATE OR REGIONAL
ENVIRONMENTAL PLANNING. [cl. 4.6(5)(a)]

There is no identified outcome which would be prejudicial to planning matters of state or regional
significance that would result as a consequence of varying the development standard as proposed by this
application.
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7. THERE IS NO PUBLIC BENEFIT OF MAINTAINING THE STANDARD. [cl.
4.6(5)(b)]

The proposed development allows for additional industrial floor space within the IN1 Zone, which will result
in additional employment opportunities within the Cromer Industrial Area as a result of the proposed
variation to the standard.

Accordingly, there is no public benefit* in maintaining strict compliance with the development standard given
that there are no unreasonable impacts that will result from the variation to the Height of Buildings standard
and hence there are very minor disadvantages.

We therefore conclude that the benefits of the proposal outweigh any disadvantage and as such the
proposal will have an overall public benefit.

4 Ex Gratia P/L v Dungog Council (NSWLEC 148) established that the question that needs to be answered to establish whether there is a public
benefit is “whether the public advantages of the proposed development cutweigh the public disadvantages of the proposed development”
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8. CONCLUSION

This Clause 4.6 Variation Request demonstrates, as required by Clause 46 of the Warringah Local
Environmental Plan 2011, that:

= Compliance with the development standard would be unreasonable and unnecessary in the
circumstances of this development;
= There are sufficient environmental planning grounds to justify the variation with the height standard;

= The development achieves the objectives of the development standard and is consistent with the
objectives of the IN1 General Industry Zone,

= The development provides a similar building height to the building that was approved by the Northem
Beaches Council under DA2018/1300. To this end, the proposed maximum building R L is the same
height as the maximum approved building R.L under DA2018/1300.

= The proposed development, notwithstanding the variation, is in the public interest and there is no
public benefit in maintaining the standard; and

= The variation does not raise any matter of State or Regional Significance.

On this basis, therefore, it is considered appropriate to exercise the flexibility provided by Clause 4.6 in the
circumstances of this application.
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ITEM 3.3 DA2019/0167 - 1/13 & 2/13 GONDOLA ROAD, NORTH
NARRABEEN - USE OF PREMISES ASSOCIATED WITH AN
INDOOR RECREATION FACILITY

AUTHORISING MANAGER  ANNA WILLIAMS

TRIM FILE REF 2019/476838
ATTACHMENTS 1 JAssessment Report

2 1 Site Plan
PURPOSE

This application has been referred to the Northern Beaches Local Planning Panel as it is the
subject of 10 or more unique submissions by way of objection.

RECOMMENDATION OF MANAGER DEVELOPMENT ASSESSMENT

That the Northern Beaches Local Planning Panel, on behalf of Northern Beaches Council as the
consent authority, approves Application No. DA2019/0167 for Use of premises associated with
an indoor recreation facility at Lot 1 & Lot 2 S/P 46516, 1/13 & 2/13 Gondola Road, North
Narrabeen subject to the conditions and for the reasons set out in the Assessment Report.
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

|Application Number: [pa2019/0167 \
Responsible Officer: Julie Edwards
Land to be developed (Address): Lot 1 S/P 46516, 1/ 13 Gondola Road NORTH
NARRABEEN NSW 2101
Lot 2 S/P 46516, 2/ 13 Gondola Road NORTH
NARRABEEN NSW 2101
Proposed Development: Use of premises associated with an indoor recreation facility
Zoning: B2 Local Centre
B2 Local Centre
Development Permissible: Yes
Existing Use Rights: No
Consent Authority: Northern Beaches Council
Delegation Level: NBLPP
Land and Environment Court Action: |No
Owner: Margaret Anne Smith
Barebods Property Pty Ltd
Applicant: Evolution Planning Pty Ltd
Application lodged: 22/02/2019
Integrated Development: No
Designated Development: No
State Reporting Category: Commercial/Retail/Office
Notified: 04/03/2019 to 20/03/2019
Advertised: Not Advertised
Submissions Received: 25
Clause 4.6 Variation: Nil
Recommendation: Approval
Estimated Cost of Works: |$ 0.00

Executive Summary

This site currently has an operable development consent for the use of lot 2 as an Recreation Facility
(indoor) with operating hours of 6.00am to 7.00pm Monday to Friday and 6.00am to 12.00pm Saturday
and fifteen (15) patrons. This application seeks consent for the use of unit 2 of the site as a Recreation
Facility (indoor) to facilitate increased hours of operations of 5.00am to 9.00pm Monday to Friday and
6.00am to 7.00pm Saturday and Sunday and thirty (30) patrons, as well as the provisions of internal
and external noise mitigation measures (internal and the construction of noise barrier fencing), and the
partial use of lot 1 for car parking. As the number of submissions received is greater than 10, the
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application is referred to the Northern Beaches Local Planning Panel for determination.

The proposal is non compliant with parts B6.3 Off-Street Vehicle Parking Requirements, C2.10
Pollution Control and D11.12 Fences - General of the Pittwater 21 Development Control Plan (PDCP).
These non-compliance are unacceptable and the proposal does not meet the outcomes of the control.

Public exhibition of the proposal resulted in twenty-five (25) submissions. Submissions that objected to
the proposal (14) raised the following issues:

e Enforcement of development consent, previous complaints and non-compliance with approved
development consent,

e Incorrect information and Noise Assessment Report errors,
Non-compliance with Building Code of Australia,

e Impact on residential amenity - noise and traffic.

Based on a detailed assessment of the proposal against the applicable planning controls, itis
considered that the proposed 5.00am start time Monday to Friday and 6.00am Saturday and Sunday is
not suitable or appropriate the subject site. Accordingly, based on the detailed assessment contained
in this report, it is recommended that the application be approved but with conditions that restrict the
hours of operation to 6.00am - 9.00pm Monday to Friday and 7.00am - 7.00pm Saturday and Sunday.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES
Pittwater 21 Development Control Plan - B6.3 Off-Street Vehicle Parking Requirements
Pittwater 21 Development Control Plan - C2.10 Pollution Control

Pittwater 21 Development Control Plan - D11.12 Fences - General

SITE DESCRIPTION

Property Description: Lot1 S/P 46516, 1/ 13 Gondola Road NORTH
NARRABEEN NSW 2101
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Lot 2 S/P 46516 , 2/ 13 Gondola Road NORTH
NARRABEEN NSW 2101

Detailed Site Description: The subject site is identified as 13 Gondola Road, North
Narrabeen. The front of the site is oriented towards the north
and has three road frontages, which are as follows:

e North boundary: Gondola Road;
e East (side) boundary: Verona Street;
e  South boundary: Rickard Road.

The west side boundary adjoins two residential allotments.

The total site area is 1155m?2 (based on Council records)
and is mostly level.

The site is occupied by a number of structures which are as
follows:

e A single-storey detached dwelling is located within
the northern part of the site (the front of which is
oriented towards Gondola Road);

e A single-storey industrial-type building is located
within the middle of the site. This structure contains a
rooftop carpark. The carpark is accessed via a ramp;

e A workyard/storage area, which is located at ground
level between the southern side of the warehouse
and the Rickard Road road reserve.

The subject site is strata-subdivided into three allotments;
the industrial building is over two allotments, while the
dwelling house is located on the third allotment.

The subject site is located within a B2 Local Centre zone;
the north, south and east-side boundaries are also B2
zoned, while the west-side boundary adjoins an R2 Low
Density Residential zone.

The subject site is surrounded by a range of different
development types. Development to the north, west and
south of the site consists predominately of low-density
residential development (i.e. detached dwelling houses).
Directly across from the site to the east is a large mixed-use
development that consists of commercial premises on the
ground floor with residential apartments above.

Map:
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SITE HISTORY

A search of Council’s records has revealed a substantial site history. The most recent and relevant
application for the site is discussed below, followed by other applications for the site and then any
relevant building and compliance matters.

Relevant applications:

N0474/15
Change of use of Unit 2 to indoor recreational facility
Approved - 28/07/2016

The application proposed the use of Unit 2 as an indoor recreation facility. The specifics of the approval
are as follows:

e Proposed operating hours:

o Monday to Friday: 6:00am to 7:00pm

o Saturday: 6:00am to 12:00pm

o Sundays/public holidays: Closed.

Maximum number of attendees/customers onsite at any one time: Fifteen (15).
Maximum number of staff onsite at any one time: Two (2).

Number of strata allocated parking spaces: Seven (7).

No fitout works are proposed, as attendees/staff would use existing facilities.
The rooftop is to be used for parking only from 6.00am.

No changes are proposed to either the Units 1 and/or 3 (the other commercial unit and dwelling
respectively).

o No advertising signage is proposed.

The current application is for the change of use of Unit 2 as an indoor Recreation Facility increasing the
hours of operations and number of patrons from the previous approval on the site, noise mitigation
measures - internal and the construction of noise barrier fencing and the part use of lot 1 for additional
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car parking.

Other related applications:

Building Application No. 0008272
Building and shop
Approved - 14/09/1989

Development Application No.0155/93
Car repair station
Approved - 26/08/1993

Development Application No. N0524/04

Construction of shop top housing including 7 dwellings and 3 retail/commercial units and associated car
parking

Refused - 07/07/2005

Development Application No. N0O577/08

Demolition of existing structures on the site and construction of a new three storey mixed use
development comprising a 56 place child care centre and four residential units with associated car
parking

Withdrawn - 01/04/2009

Development Application No. N0O116/10

Demolition of existing structure and construction of a three storey mixed use development comprising 7
residential units and 2 retail/commercial units with associated car parking

Withdrawn - 12/08/2009

Development Application No. N0136/11

Demolition of the existing dwelling and builders supply yard and construction of a shop top housing
development including 6 dwellings, 6 commercial premises and a café, strata subdivision, associated
parking and associated landscaping

Refused - 13/06/2012

This decision was later appealed, with the Land and Environmental Court upholding the appeal and
approving the application, subject to conditions.

The land has been used for industrial / commercial purposes for an extended period of time.

Relevant building and compliance matters:

BLD2018/02006
Investigate lllegal Land Use

Summary of issues raised in complaint to Council dated 18 September 2018:

o A second recreation facility (indoor) is operating on the site within unit 1, in addition to the
approved indoor recreation facility(Development consent - N0474/15),

e Noise issues - the use of heavy weights and exercise equipment contrary to acoustic report
provided with Development consent - NO474/15. Excessive noise as a result of the roller doors
being open during training sessions - music, weights being dropped, participants voices etc.

e Outdoor training sessions are inconsistent with the approved Development consent - N0474/15,

e  Operating outside of approved hours,
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e  Number of user exceeds approved capacity,
e Does not comply with BCA requirements.

The operator of the site acknowledged in a formal letter to Council dated 18 October 2018 that they had
breached the consent on several occasions and that the second recreation facility (indoor) "Training
Yard" located in unit 1 had ceased operation, the use of heavy weights, outdoor training and roller door
being opened during training sessions had ended. The letter also stated that a Development Application
would be lodged to increase the hours of operation and capacity.

Since the complaint was raised with Council and after the acknowledgment sent by the operator,
numerous emails have been sent to Council with evidence of continued breaches of the consent.

The matter is on-going and under investigation by Councils compliance team.

PROPOSED DEVELOPMENT IN DETAIL

The proposal seeks approval for the continued occupation of Unit 2 as a recreation facility (indoor) and
the partial use of Lot 1 at the southern portion of the site for the purposes of car parking for 8 cars. The
specifics of the proposal are as follows:

e Proposed hours of operation:
- Monday to Friday: 5:00am to 9:00pm
- Saturday to Sunday: 6:00am to 7:00pm,

e Maximum number of attendees/customers onsite at any one time: 30 patrons,
15 allocated car parking spaces,

e Physical works are proposed for the noise mitigation mechanisms recommended by the
project acoustic engineer including the erection of acoustic fencing (or extensions to existing
fencing) at the southern and western boundaries of the proposed at-grade parking area at part
of Lot 1 and internal noise insulation works,

e No advertising signage proposed.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,

are:

Section 4.15 Matters for Comments

Consideration’

Section 4.15 (1) (a)(i) — Provisions of any See discussion on “Environmental Planning
environmental planning instrument Instruments” in this report.

Section 4.15 (1) (a)(ii) — Provisions of any None applicable.
draft environmental planning instrument

Section 4.15 (1) (a)(iii) — Provisions of any Pittwater 21 Development Control Plan applies to this
development control plan proposal.

Section 4.15 (1) (a)(iiia) — Provisions of any  [None applicable.

planning agreement

Section 4.15 (1) (a)(iv) — Provisions of the Division 8A of the EP&A Regulation 2000 requires the
Environmental Planning and Assessment consent authority to consider "Prescribed conditions” of
Regulation 2000 (EP&A Regulation 2000) development consent. These matters have been
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Section 4.15 Matters for Comments

Consideration'

addressed via a condition of consent.

Clauses 54 and 109 of the EP&A Regulation 2000, No
additional information was requested.

Clauses 93 and/or 94 of the EP&A Regulation 2000
requires the consent authority to consider the upgrading
of a building (including fire safety upgrade of
development). This matter has been addressed via a
condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the
consent authority to consider the provisions of the
Building Code of Australia (BCA). This matter has been
addressed via a condition of consent.

Section 4.15 (1) (b) — the likely impacts of the |(i) Environmental Impact

development, including environmental The environmental impacts of the proposed

impacts on the natural and built environment |development on the natural and built environment are
and social and economic impacts in the addressed under the Pittwater 21 Development Control
locality Plan section in this report.

(i) Social Impact

The proposed development will not have a detrimental
social impact in the locality considering the character of
the proposal.

(i) Economic Impact

The proposed development will not have a detrimental
economic impact on the locality considering the nature
of the existing and proposed land use.

Section 4.15 (1) (c) — the suitability of the site | The site is considered suitable for the proposed
for the development development.

Section 4.15 (1) (d) — any submissions made |See discussion on “Notification & Submissions
in accordance with the EPA Act or EPA Regs |Received” in this report.

Section 4.15 (1) (e) — the public interest No matters have arisen in this assessment that would
justify the refusal of the application in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.
BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.
NOTIFICATION & SUBMISSIONS RECEIVED

The subject development application has been publicly exhibited in accordance with the Environmental
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Planning and Assessment Act 1979, Environmental Planning and Assessment Regulation 2000 and the
relevant Development Control Plan.

As aresult of the public exhibition process council is in receipt of 25 submission/s from:

Name:

Address:

Mr Phillip Marcellino

15 Gondola Road NORTH NARRABEEN NSW 2101

Dr James Edward Harold
Bright

4/9-11 Gondola Road NORTH NARRABEEN NSW 2101

Mrs Helen Agnes Rex

1/9-11 Gondola Road NORTH NARRABEEN NSW 2101

Mr Brian David Beck

2/9-11 Gondola Road NORTH NARRABEEN NSW 2101

Ms Eunice Natalie Ablett

9/9 - 11 Gondola Road NORTH NARRABEEN NSW 2101

Ms Louise Carol Augusto

4 Lido Avenue NORTH NARRABEEN NSW 2101

Mr Federico Zanella

71/9-11 Gondola Road NORTH NARRABEEN NSW 2101

Peter Johnson

1 Lido Avenue NORTH NARRABEEN NSW 2101

Ms Silvia Adriana Labart

8 /9 - 11 Gondola Road NORTH NARRABEEN NSW 2101

Mr Peter Gerard Watkins

3/9- 11 Gondola Road NORTH NARRABEEN NSW 2101

Ms Jacqueline Charrie
Grimes

17 Rickard Road NORTH NARRABEEN NSW 2101

Mr Paul Miles Earland

13 Rickard Road NORTH NARRABEEN NSW 2101

Mrs Siobhan Maureen Cox

5/9-11 Gondola Road NORTH NARRABEEN NSW 2101

Mr Brian Robert Hewetson

15 Rickard Road NORTH NARRABEEN NSW 2101

Mr Leigh Owen Chaplin

6/9 - 11 Gondola Road NORTH NARRABEEN NSW 2101

Ms Kristy Allen

1469 Pittwater Road NORTH NARRABEEN NSW 2101

Nikki Smith

116 Powderworks Road ELANORA HEIGHTS NSW 2101

Karen Mooney

30/ 24 Goodwin Street NARRABEEN NSW 2101

Ms Claudia Jane Minogue

3 /22 Goodwin Street NARRABEEN NSW 2101

Julia Carter

Ms Lisa Dawn Evans

92 Nareen Parade NORTH NARRABEEN NSW 2101

Natalia Theoodossiou

Mr Joshua Couriel

22 Ryan Place BEACON HILL NSW 2100

Kate Stapleton

11 Elanora Road ELANORA HEIGHTS NSW 2101

Angela Southam

The proposal has received a total of twenty-five (25) submissions. Fourteen (14) of the submissions
object to the proposal, ten (10) of these were a proforma letter and eleven (11) submissions were in

support.

The following issues were raised in the submissions and each have been addressed below:

e Enforcement of development consent, previous complaints and non-compliance with approved

development consent

e Incorrect information and Noise Assessment Report errors
Non-compliance with Building Code of Australia
e Impact on residential amenity - noise and traffic
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The matters raised within the submissions are addressed as follows:

« Enforcement of development consent, previous complaint and non-compliance with
approved development consent
The submissions raised the following 'The major concern is how the
operators/owners/applicants will be held to any consent orders, and who is going to ensure
compliance?’. The submission also raised the fact that a compliant had been lodged regrading
the illegal use of the site for another training facility, no-going noise issues and the current
approved indoor recreation facilities non-compliance with the approved conditions of consent.

Comment:

Council can not preempt that a proposal will not be run in accordance with the Development
Consent.The owners/operators/applicants of the site are required to comply with all conditions of
consent. If the proposal is not run in accordance with the conditions of consent, the non-
compliance can be reported to Council to investigate and appropriate action will be taken.

A complaint was lodged with Council regarding a second recreation facility (indoor) operating on
the site within unit 1 as well as other issues mentioned within the Site History section of the
report. This current application was lodged to deal with several of the issues raised in the
compliant, namely hours of operation and increased capacity. The other issues raised such as
noise and non-compliance are still being investigated by Councils Building Control team.

 Incorrect information and Noise Assessment Report Errors
The submission raised concern with inaccuracies with the submitted supporting information as
follows:
- The various maps shown in plans incorrectly identifies the commercial and residential
properties at 9-11 Gondola Road.
- Noise Assessment Report errors

Comment:

The supporting documentation submitted with the DA describes the proposed development and
provides information for Council to determine whether the proposal complies with all relevant
controls. Council undertakes its own assessment of the proposal and considers the expert
reports provided by the applicant. In this regard, the information provided by the applicant is not
always agreed with or relied upon. Where Council cannot complete the assessment due to
insufficient or inadequate information, the applicant may be requested to provide additional
details or that issue will be included as a reason for refusal.

In this case, the assessment has identified a number discrepancies and lack of information with
the application in relation to the noise barrier fencing. As a result of these issues, Council
recommends that the operating hours do not commence till 6.00am Monday to Friday and
7.00am Saturday and Sunday.

e Building Code
The submission raised the following concern 'Council should look again at the relevant Building
Codes, because it is inequitable that this business should be treated under a different code
to local competing gyms who being classified under a different usage (class 6 versus 9) have to
go to considerable expense in providing complying amenities for clients. It is also inconsistent
for instance that council demand accessible parking spaces, but not accessible bathrooms - as
pointed outin the application'.

Comment:
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The application was referred to Councils Building Assessment team to review. Building
Assessment have no objection to the proposal subject to conditions. If the proposal was to be
approved then it would be subject to conditions requiring compliance with the Building Code of
Australia and Australian Standards. The works would then need to be certified as compliant by
the principal certifying authority.

« Impact on the residential amenity - noise, traffic etc
The submissions raised concern that the increased number of patrons and operating hours
would result in an 'unacceptable negative impact on the amenity of all surrounding residents'.

Comment:

The application and supporting documents have been assessed by the relevant Council
departments in regards to noise and traffic. Further details are provided under the Referral
section of this report.

Councils Traffic Engineers are satisfied that the proposal provides appropriate onsite car
parking in accordance with the part B6.3 Off-street Vehicle Parking Requirements and the
Roads and Maritime Services Guide to Traffic Generating Development.

Councils Environmental Investigation team have reviewed the provided Noise Assessment
Report and follow up comments provided by the applicant. Councils Environmental
Investigation team agree with the recommendations of the report, however, they have raised
concern with the noise generated by customers arriving/leaving classes from between 5.00am
and 6.00am and before 7.00am on weekends. The site is surrounded by residential receivers
who would reasonably expect, in a residential area that any business activity was conducted
during "normal business hours". Parking in the lot 1 ground floor car park from 5.00 am is
expected to create offensive noise and as such the Noise Assessment Report recommends
modifications to fencing (eg. to a height of 2.5m) to try and deal with this. Forecast estimates of
the noise to be generated are based on some actual readings/background and forward
calculations, however, the real impact can only be assessed in real time future operation.
Forecasts cannot accurately deal with slamming of car doors and boots, motorbike exhaust,
cars with noise exhaust systems, and talking at 5.00am. Although classed as a "shoulder
period" for noise assessment, it is actually Night (22.00-7.00) as determined by the NSW Noise
Policy for Industry. There is no guarantee that customers will park on site and parking in front of
residential premises from 5.00am can produce a nuisance to sleeping residents. The acoustic
assessment is silent on this issue. Environmental Investigations recommend that operation does
not begin until 6.00am but accept the later extended proposed hours.- evenings and weekend.

Council cannot support the recommended noise barrier fencing along the southern and western
side boundaries as no plans or survey have been provided and the proposed fence does not
meet the requirements of Part D11.12 Fences - General. Discussions with Councils
Environmental Investigations team regarding the removal of the noise mitigation fence and car
parking within lot 1 have concluded that without the noise mitigation fencing cars can not park in
lot one between 5.00am and 6.00am Monday to Friday or before 7.00am on Saturdays and
Sundays — in accordance with the Noise Policy for Industry.

As per the RMS requirements the site requires 11 car parking spaces. Lot 2 has seven car
parking spaces allocated to it on the roof top and lot 1 can provide eight spaces. Without the
eight car parking spaces within lot 1, the proposal does not provide sufficient on site car parking
to comply with car parking requirements. Due to the potential noise impact to adjoining
residents, the roof top parking area is not to used prior to 6.00am. As both the roof top parking
area and lot 1 are not recommended to be used prior to 6.00am Monday to Friday, and lot 1
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before 7.00am on Saturdays and Sundays, the proposal does not provide sufficient car parking.

As a result of insufficient car parking and noise impacts to the adjoining residential neighbours
Council recommends that the operating hours do not commence till 6.00am Monday to Friday
and 7.00am Saturday and Sunday.

REFERRALS

Internal Referral Body

Comments

Building Assessment - Fire
and Disability upgrades

Supported subject to conditions

The application has been investigated with respect to aspects relevant
to the Building Certification and Fire Safety Department. There are no
objections to approval of the development.

Note: The proposed development may not comply with some
requirements of the BCA. Issues such as these however may be
determined at Construction Certificate stage.

Environmental Health
(Industrial)

Not Supported

The change of operating conditions relate to extending the operating
hours and accommodating an increase in the number of patrons
participating in exercise classes from 15 to 30.

Current operating hours are 6.00am to 7.00pm Monday to Friday and
6.00am to 12.00pm Saturdays. Closed on Sundays. The application is
for an extension of 5.00am to 9.00pm Monday to Friday and 6.00am
to 7.00pm Saturday and Sunday.

Car parking spaces are provided on the roof and the car park located
at grade to the south of the building. The southern at grade car park
(lot 1) is intended for use during the morning period of 5.00am to
6.00am with roof parking closed during this period.

Environmental Health believe that the internal operation and proposed
patron and hours increases can be compliant in regard to noise
generated although the the Acoustic requirements recommended by
the Noise Assessment dated Dec 2018 Report No nss22921-F45-
Final are very prescriptive and require ongoing management by staff
and future staff rather than say "fixed hardware" which does not rely
on daily duties. This having been said internal noise can be managed
to comply with noise attenuation which can avoid nuisance to
neighbors and extended evening and weekend hours as proposed
are acceptable.

HOWEVER, of particular concern is the noise generated by
customers arriving/leaving classes from 5.00am. The site is effectively
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surrounded by residential receivers who would reasonably expect in a
residential area that any business activity was conducted during
"normal business hours". It is noted that vehicles will not be parked on
the elevated roof deck before 6.00am. Parking in the lot 1 ground floor
car park from 5.00am is expected to create offensive noise and as
such the Acoustic report requires modifications to fencing(eg. to
2.5m) to try and deal with this. Forecast estimates of the noise to be
generated are based on some actual readings/background and
forward calculations however the real impact can only be assessed in
actual real time future operation. Forecasts cannot accurately deal
with slamming of car doors and boots, motorbike exhaust , cars with
noise exhaust systems, talking at, 5.00am in the morning from up to
15 vehicles(estimate only). Although classed as a "shoulder period”
for noise assessment it is actually Night (22.00-7.00) as determined
by the NSW Noise Policy for Industry. There is no guarantee that
customers will park on site and parking in front of residential premises
from 5.00am can produce a nuisance to sleeping residents.

Environmental Health recommend that the current approved
commencement time of 6.00am be maintained but we accept the later
extended proposed hours.- evenings and weekend .

Should Planning/ Council still decide to approve the earlier
commencement time (of 5.00am) then approval should only be for a
trial period where ongoing noise monitoring and complaints(if any) are
documented and taken into consideration for any reviewed extension
and the matter be referred back to Environmental Health for
appropriate conditions to be added

If the applicant accepts the recommended 6.00am commencement
time (and the applied for, extended evening /weekend hours) we will
provide suitable conditions at that time.

Recommendation
REFUSAL at this time

REVIEW 4 July 2019

The applicant has made an additional submission 2 May 2019
referred to Environmental Health 3 July 2019 to review. Essentially
Environmental Health and the applicant accept our findings and
comments that noise from within the building can be controlled to
acceptable levels. Likewise the on site ground level car parking is
likely to be compliant based on forecast calculations, modifications
and management.

The issue remaining is still the noise as a result of the proposed
change of hours to 5.00am commencement and the associated
uncontrolled street noise from vehicles and people noise as a result
in what is still a "night time" noise environment. With arrival and
departure of 30 patrons and a capacity of the ground level car park of
13 (lot 1 provides 8 spaces) it is clear that the potential for on street
parking is approximately 17 vehicles (22 vehicles) parking on the
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street area beside residential premises at any one time (potentially 30
due to changeover of classes depending on start and finish) from
5.00am when residential receivers are mostly to be still sleeping.
Patrons may simply decide not to enter the car park and park
kerbside. Noise from closing car doors and boots (if retrieving
mats/clothing etc ) and any conversation is likely to disturb adjacent
residents above the car parking spaces. Any sudden intermittent
impact noise at this early hour is likely to be classified as "offensive
noise". The acoustic assessment is silent on this issue.

It can be argued that there is nothing to stop any vehicle parking in
this location at any time e.g people walking to catch the bus or
cleaners for local businesses etc and this street area is the
enforcement domain of the Police. However, this street noise is
usually intermittent, not concentrated and spread across a wider
area, and not specifically "approved" as such by Council in
conjunction with specific consent.

It is noted that this immediate area toward Pittwater Road does have
a noisier background noise level and the DA site is on the residential
interface with no effective buffer zone. It is believed that most
adjoining businesses do not commence operations before 7.00am
and Council would not recommended any commencement times
before 6.00am for businesses particularly in residential areas due to
the likely hood of noise related complaints.

RECOMMENDATION 4 July 2019
Our opinion remains the same as previously stated which is refusal of
the 5.00am start.

NB. Whilst not encouraging a trial period ( this is because of intense
management by the operator may not represent ongoing conditions),
as previously mentioned; if Council was considering approval using a
trial any noise assessment should be:

1. Carried out at the applicants expense.

2. Be independent, in so much as unannounced and random day
monitoring.

3. Be for a 3 month minimum period

4. Specifically mention and adjust calculations (upward) for any
impact sound encountered in accordance with noise level assessment
practice .

5 The carrying out of the extensive acoustic recommendations
contained within the report by Noise and Sound Services Dec 2018
Ref :nss22921-F45-Final.

Comment: Council cannot support the recommended noise barrier
fencing along the southern and western side boundary as no plans or
survey have been provided and the proposed fence does not meet the
requirements of Part D11.12 Fences - General.

Discussions with Councils Environmental Investigations team have
concluded that without the noise mitigation fencing the Environmental
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Investigations team were unable to support any use of lot 1 car
parking prior to 6.00am Monday to Friday and 7.00am Saturdays and
Sundays, due to unreasonable noise impacts on the adjoining
properties. As a result of this issue, Council recommends that the
operating hours do not commence till 6.00am Monday to Friday and
7.00am Saturday and Sunday.

NECC (Stormwater and Supported subject to conditions

Floodplain Engineering —

Flood risk) The proposed development generally complies with Councils PDCP
and PLEP. The proposal is recommended to approval subject to
conditions.

Traffic Engineer Supported subject to conditions

The proposed modification is for an increase to the patron capacity of
the approved Recreational Facility (indoor) 15 to 30 persons with
extended operating hours, and to use part of Lot 1 (at the southern
portion of the site) for the purposes of car parking providing additional
8 parking spaces.

The traffic generating from the proposal will not have significant
adverse impact on the road network.

The proposal includes the provision of 8 parking spaces which
considered satisfactory. All vehicles are to enter and exit the driveway
in forward direction.

In view of foregoing, no objection is raised on the proposal on traffic
grounds.

Comment: Council cannot support the recommended noise barrier
fencing along the southern and western side boundary of lot 1 as no
plans or survey have been provided and the proposed fence does not
meet the requirements of Part D11.12 Fences - General.

Discussions with Councils Environmental Investigations team have
concluded that without the noise mitigation fencing the Environmental
Investigations team were unable to support any use of lot 1 car
parking prior to 6.00am Monday to Friday and 7.00am Saturdays and
Sundays.

As per the RMS requirements the site requires 11 car parking spaces.
Lot 2 has seven car parking spaces allocated to it on the roof top and
lot 1 can provide eight spaces. Without the eight car parking spaces
within lot 1, the proposal does not provide sufficient on site car
parking to comply with car parking requirements. Due to the potential
noise impact to adjoining residents, the roof top parking area is not to
used prior to 6.00am. As both the roof top parking area and lot 1 are
not recommended to be used prior to 6.00am Monday to Friday, and
lot 1 before 7.00am on Saturdays and Sundays, the proposal does not
provide sufficient car parking prior to these times.
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As a result of insufficient car parking and noise impacts the to
adjoining residential neighbours, Council recommends that the
operating hours do not commence till 6.00am Monday to Friday and
7.00am Saturday and Sunday.

External Referral Body Comments

Ausgrid: (SEPP Infra.) The proposal was referred to Ausgrid. No response has been
received within the 21 day statutory period and therefore, itis
assumed that no objections are raised and no conditions are
recommended.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs, REPs and LEPs), Development Controls Plans and
Council Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs, REPs and
LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

SEPP 55 - Remediation of Land

Clause 7 (1) (a) of SEPP 55 requires the Consent Authority to consider whether land is contaminated.
Council records indicate that the subject site has been used for commercial/industrial purposes for a
significant period of time with no prior land uses. In this regard it is considered that the site poses no
risk of contamination and therefore, no further consideration is required under Clause 7 (1) (b) and (c)
of SEPP 55 and the land is considered to be suitable for the commercial land use.

SEPP (Coastal Management) 2018

The site is subject to SEPP Coastal Management (2018). Accordingly, an assessment under the SEPP
has been carried out as follows:

10 Development on certain land within coastal wetlands and littoral rainforests area

(1) The following may be carried out on land identified as “coastal wetlands” or “littoral rainforest”
on the Coastal Wetlands and Littoral Rainforests Area Map only with development consent:

(a) the clearing of native vegetation within the meaning of Part 5A of the Local Land
Services Act 2013,

(b) the harm of marine vegetation within the meaning of Division 4 of Part 7 of the
Fisheries Management Act 1994,
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(c) the carrying out of any of the following:

(i) earthworks (including the depositing of material on land),

(i) constructing a levee,

(iii) draining the land,

(iv) environmental protection works,
(d) any other development.

Comment:
Not applicable to the site.
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11 Development on land in proximity to coastal wetlands or littoral rainforest

Development consent must not be granted to development on land identified as “proximity
area for coastal wetlands” or “proximity area for littoral rainforest” on the Coastal Wetlands and
Littoral Rainforests Area Map unless the consent authority is satisfied that the proposed

(a) the biophysical, hydrological or ecological integrity of the adjacent coastal wetland or

(b) the quantity and quality of surface and ground water flows to and from the adjacent

(1)
development will not significantly impact on:
littoral rainforest, or
coastal wetland or littoral rainforest.
Comment:

Not applicable to the site.

12 Development on land within the coastal vulnerability area

Development consent must not be granted to development on land that is within the area identified as
‘coastal vulnerability area” on the Coastal Vulnerability Area Map unless the consent authority is

satisfied

(@)

(b)

(c)

that:

if the proposed development comprises the erection of a building or works—the building or
works are engineered to withstand current and projected coastal hazards for the design life of

the building or works, and
the proposed development:

(i) is not likely to alter coastal processes to the detriment of the natural environment or

other land, and

(ii) is not likely to reduce the public amenity, access to and use of any beach, foreshore,
rock platform or headland adjacent to the proposed development, and

(iii) incorporates appropriate measures to manage risk to life and public safety from

coastal hazards, and

measures
are in

place

fo

ensure

that

there

are
appropriate
responses
to, and
management
of,
anticipated
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processes

and
current
and
future
coastal

hazards.

Comment:

At the commencement of this Policy, no Coastal Vulnerability Area Map was adopted and therefore
no coastal vulnerability area has been identified. Not applicable.

13 Development on land within the coastal environment area

(1) Development consent must not be granted to development on land that is within the coastal
environment area unless the consent authority has considered whether the proposed
development is likely to cause an adverse impact on the following:

(@)

(b)

(c)

(d)

(e)

(f)
(9)

Comment:

the integrity and resilience of the biophysical, hydrological (surface and groundwater)
and ecological environment,

coastal environmental values and natural coastal processes,

the water quality of the marine estate (within the meaning of the Marine Estate
Management Act 2014), in particular, the cumulative impacts of the proposed
development on any of the sensitive coastal lakes identified in Schedule 1,
marine vegetation, native vegetation and fauna and their habitats, undeveloped
headlands and rock platforms,

existing public open space and safe access to and along the foreshore, beach,
headland or rock platform for members of the public, including persons with a
disability,

Aboriginal cultural heritage, practices and places,

the use of the surf zone.

The proposed works are unlikely to cause an adverse impact upon the matters identified in this
clause. The proposal is located wholly within the subject site and does not discourage public access or
amenity along the foreshore area nor impact on natural foreshore processes.

(2) Development consent must not be granted to development on land to which this clause applies
unless the consent authority is satisfied that:

(@)
(b)
(c)

Comment:

the development is designed, sited and will be managed to avoid an adverse impact
referred to in subclause (1), or

if that impact cannot be reasonably avoided—the development is designed, sited and
will be managed to minimise that impact, or

if that impact cannot be minimised—the development will be managed to mitigate that
impact.

The proposal has been designed in such a way that it satisfies the relevant matters identified in

this clause.

14 Development on land within the coastal use area

(1
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(a) has considered whether the proposed development is likely to cause an adverse

impact on the following:

(i) existing, safe access to and along the foreshore, beach, headland or rock platform
for members of the public, including persons with a disability,

(ii) overshadowing, wind funnelling and the loss of views from public places to
foreshores,

(iii) the visual amenity and scenic qualities of the coast, including coastal headlands,
(iv) Aboriginal cultural heritage, practices and places,

(v) cultural and built environment heritage, and

(b) is satisfied that:
(i) the developmentis designed, sited and will be managed to avoid an adverse
impact referred to in paragraph (a), or
(ii) if that impact cannot be reasonably avoided—the development is designed, sited
and will be managed to minimise that impact, or
(iii) if that impact cannot be minimised—the development will be managed to mitigate
that impact, and

(c) has taken into account the surrounding coastal and built environment, and the bulk,
scale and size of the proposed development.

Comment:

The proposal is inland and will not impact upon the existing and safe access to and along the
foreshore. The visual amenity from private and public space is not effected and the surrounding area
consists of examples of similar developments.

The nearest foreshore area is heavily modified and no aboriginal heritage sites have been identified
within the vicinity of the proposed development. The proposed works are not likely to cause an adverse
impact upon the matters identified in this clause.

As such, it is considered that the application does not comply with the requirements of the State
Environmental Planning Policy (Coastal Management) 2018.

15 Development in coastal zone generally—development not to increase risk of coastal
hazards

Development consent must not be granted to development on land within the coastal zone unless the
consent authority is satisfied that the proposed development is not likely to cause increased risk of
coastal hazards on that land or other land.

Comment:

Due to the location of the property, the proposal is unlikely to cause increased risk of coastal
hazards on that land or other land.

Pittwater Local Environmental Plan 2014

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? Yes
zone objectives of the LEP? Yes
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Principal Development Standards

Standard Requirement Proposed Complies
Height of Buildings: 8.5m No change to overall building height Yes

Compliance Assessment

Clause Compliance with
Requirements

1.9A Suspension of covenants, agreements and instruments Yes

4.3 Height of buildings Yes

5.10 Heritage conservation Yes

7.1 Acid sulfate soils Yes

7.3 Flood planning Yes

Pittwater 21 Development Control Plan

Built Form Contrals

The proposal includes the installation of noise mitigation mechanisms recommended by the project
acoustic engineer including the erection of acoustic fencing (or extensions to existing fencing) at the
southern and western boundaries of the proposed at-grade parking area at part of Lot 1 and internal
noise insulation works.

The noise barrier fencing is located along the boundaries of the site and there will be no change to the
PDCP Built Form Controls.

Compliance Assessment

Clause Compliance |Consistency
with Aims/Objectives
Requirements
A1.7 Considerations before consent is granted Yes Yes
A4.11 North Narrabeen Locality Yes Yes
AS.1 Exhibition, Advertisement and Notification of Applications Yes Yes
B3.11 Flood Prone Land Yes Yes
B3.13 Flood Hazard - Flood Emergency Response planning Yes Yes
B6.3 Off-Street Vehicle Parking Requirements Yes No
B6.7 Transport and Traffic Management Yes Yes
C2.2 Safety and Security Yes Yes
C2.9 Waste and Recycling Facilities Yes Yes
C2.10 Pollution Control No No
C2.12 Protection of Residential Amenity Yes Yes
D11.1 Character as viewed from a public place Yes Yes
D11.12 Fences - General No No

Detailed Assessment
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Description of parking
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The proposal will provide eight (8) car parking spaces within Lot 1 and seven (7) spaces on the
adjoining rooftop. As per the recommendations of the Noise Assessment Report a noise barrier fence
needs to be constructed along the southern and western boundary of the site to mitigate the noise
impacts on the adjoining residential properties. Due to a lack of information and the non-compliance
with the PDCP requirements the noise barrier fencing cannot be supported and as such parking on lot 1
would need to be restricted to periods of the day that will not unreasonably impact on the amenities of

the neighbaring properties.

Consideration

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

e An adequate number of parking and service spaces that meets the demands generated by the

development.

Comment:

The development provides the following on-site car parking:

Use

Roads and
Maritime
Services
Guide to

Traffic

Generating

Development

Required

Provided

Diffe

(indoor)

Recreation facility

If a
gymnasium is
located in a
sub-regional
area the
recommended
levels of off-
street parking
are:
minimum
provision: 4.5
spaces per
100m2
GFA.

GFA 240m? = 11 car
spaces

T spaces on roof top
and 8 spaces lot 1

Total

11 spaces

15 spaces

The proposed car parking exceeds the requirement, however, as car parking with lot 1 would
need to be restricted to 6.00am - 9.00pm Monday to Friday, 7.00am - 7.00pm Saturdays and
Sundays, the proposal will not be able to provide sufficient parking outside of these hours.
Council recommends that the operating hours do not commence till 6.00am Monday to Friday
and 7.00am Saturday and Sunday to meet car aprking requirements.

e  Functional parking that minimises rainwater runoff and adverse visual or environmental impacts
while maximising pedestrian and vehicle safety.
Safe and convenient parking.
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Comment:

The proposed noise barrier fencing along the southern and western boundary to allow car
parking within lot 1 cannot be supported as it will have adverse visual impact and does not meet
the requirements of part D11.12 Fences - General and has been discussed in more detail later
in the report.

Having regard to the above assessment, it is concluded that the proposed development

is consistent with the relevant objectives of PDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

C2.10 Pollution Control

Councils Environmental Investigations team has reviewed the proposal and do not support operation of
the site prior to 6.00am weekdays and prior to 7.00am on weekends. Being located in primarily a
residential area, the proposal and supporting Noise Assessment Report has failed to appropriately
consider the impact on residential amenity of adjoining and nearby properties in the area through
inadequate information. It is considered that the 5.00am operating commencement time will have an
adverse impact upon adjoining and nearby residential accommodation from the generation of an
unreasonable level of noise generated by patrons arriving/ leaving the premises and surrounding area.

Furthermore, Council is unable to support the proposed acoustic barrier fencing along the western and
southern boundary due insufficient information and inconsistency with the requirements and outcomes
of the part D11.12 Fences - General of the PDCP. Further details are provided under part D11.12
Fences - General of the report. Without the acoustic barrier fencing along the western and southern
boundary, as per the details contained within the Noise Assessment Report, car parking within lot 1
would need to be restricted to times of the day and week that would not unreasonably impact on the
adjoining residential properties. The restricted times for the use of lot 1 and the roof top car parking
results in the proposal not being able to provide sufficient car parking on site for the entirety of the
proposed operating hours.

It is recommended that a condition be imposed on the consent that restricts the hours of operation to
6.00am - 9.00pm Monday to Friday and 7.00am to 7.00pm Saturday and Sunday, to comply with car
parking requirements and reduce unreasonable noise impacts to the adjoining properties.

D11.12 Fences - General

Description of non-compliance

The proposed change of use application includes external noise mitigation measures in the form of two
Noise Barrier fences along the western boundary and the southern boundary. The fences are required

to allow parking within lot 1 from 5.00am. No plans or survey were submitted with the proposal and the
applicant is relying on the Noise Assessment Report for the design of the fence. The visual streetscape
impact of the fence cannot be assessed as no plans have been submitted.

As per the Noise Assessment Report submitted with the application the western boundary noise barrier
fence shared with no. 16 Rickard Road requires the height of the existing 1m section of the wall to be
increased to 1.8m by the addition of masonry bricks and an acrylic screen constructed along the

length of the 1.8m high wall (including the existing 1.8m high section of the wall). The acrylic screen
should not be less than 20mm thick with no gaps and extend up to 2.5m above ground level. The
existing 2.3m high section of the wall should also be extended to a height of 2.5m with either masonry
or acrylic sheets.
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A 1.5m high noise barrier fence is also recommended along the southern boundary to Rickard Road.
The Noise Assessment Report recommends the noise barrier fences be constructed of either
‘Colorbond’, timber, aerated concrete, glass and polycarbonate sheets and cannot contain any
acoustically untreated holes or gaps.

The subject site has three street frontages, with Gondola Road to the north, Verona Street to the east
and Rickard Road to the south. The control requires front and side fences (within the front building
setback of 3.5m) not to exceed a maximum height of 1m above existing ground level, be compatible
with the streetscape character, and not obstruct views available from the road. Fences are also to be
constructed of open, see-through, dark-coloured materials and landscaping is to be provided to screen
the fence on the roadside.

The location of the fence with a nil setback to the southern boundary does not allow for landscaping

to screen the fence on the roadside and does not meet the requirement of the control in that it will be
over 1m in height, and will be of solid construction. The proposed western fence is proposed with a total
height of 2.5m (1.8m solid masonry construction) within the front setback area and for the extent of the
western boundary to the building.

Merit consideration
With regard to the consideration for a variation, the development is considered against the
underlying variations to the Control.

While the subject site does have more than one street frontage, the proposed development does not
meet the requirements for a variation to the control as the proposed fence does not contain the
following design elements:

e be setback a minimum of 1m for any fence higher than 1m (in the case of corner lots or lots with
more than one frontage this setback may be varied based on merits); and

e be articulated to provide visual interest and further opportunities for landscaping, and
be screened by landscaping within the setback area; and

e 50% or more of the fence is transparent.

The proposed fence provides none of these design elements and it is considered the variation clause is
not applicable.

Outcomes
e To achieve the desired future character of the Locality.

Comment:

The desired future character statement does not provide a lot of detail regarding commercial
premises with in the B2 Local Centre zone which is not located along Pittwater Road. However,
the statement does talk about how development should minimise bulk and scale, be in harmony
with the natural environment with the use of colours and materials and be generally
landscaped. The proposed fence to the southern and western boundary does not achieve the
desired future character. Specifically, the 1.8m high masonry wall with acrylic screening to 2.5m
on the residential boundary does not attempt to minimise bulk and scale and without any plans
to refer to, no attempt has been made to provide a design that is in harmony with the natural
environment. It is noted that conditions could be included in the consent requiring the fence to
be constructed wholly within the subject site and the colours and materials used to harmonise
with the environment, however, the overall, design of the noise barrier fence is not considered to
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achieve the desired future character of the locality and cannot be supported.

e To ensure fences compliment and conserve the visual character of the street and
neighbourhood.

Comment:

The proposed noise barrier fence is out of character with the street and neigbourhood. While
there are other fences along Rickard Road that exceed 1m in height, within the immediate
vicinity of the subject site the surrounding fencing consists of no fence, hedge fencing, 1.2m
high timber or wire fence or low solid walls. The proposed 1.8m high masonry wall and acrylic
screen to 2.5m and the solid 1.5m high fence will be visible from the street and surrounding
residents and does not compliment or conserve the visual character of the street and
neighbourhood.

e To define the boundaries and edges between public and private land between areas of different
function.

Comment:
The proposed fence is capable of defining the boundaries and edges between public and private
land between areas of different function.

e To contribute positively to the public domain.

Comment:

While the proposed fencing along the south and west boundary will screen car parking from the
street, the proposed height and potential design of the fence to comply with the
recommendations of the Noise Assessment Report does not contribute positively to the public
domain.

e An open streetscape that allows casual surveillance of the street.

Comment:

The proposed 1.8m high fence along the western boundary and the solid 1.5m high fence to the
southern boundary will reduce the openness of the streetscape and potential for causal
surveillance from the western end of Rickard Road. However, the eastern boundary fence is to
remain as it is, which is an open style of fencing and should allow for casual surveillance of the
street.

e Fences, where provided, are suitably screened from view from a public place.
Comment:
The proposed fence is located along the front boundary with no opportunity for planting

to screen the fence from public view.

e Safe sight distances and clear view of the street (including to and from driveways), for motorists
and pedestrians.

Comment:

The proposed fence is located away from any driveway accesses and will maintain safe

sight distances and clear view of the street (including to and from driveways), for motorists and
pedestrians.

e To ensure heritage significance is protected and enhanced.
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Comment:

The proposed fence is not in the vicinity of any heritage significant items or locations.
e To ensure an open view to and from the waterway is maintained.
Comment:

The subject site is not located near any waterways and will not impede views to and from
waterways.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2019

As the estimated cost of works is less than $100,001.00 the policy is not applicable to the assessment
of this application.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of;

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Pittwater Local Environment Plan;

Pittwater Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP
Consistent with the zone objectives of the LEP
Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPls
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e Consistent with the objects of the Environmental Planning and Assessment Act 1979

In summary, a detailed assessment has been required for the following specific issues:

e Noise impacts, Council's Environmental Health section cannot not support the operation of the
site prior to 6.00am due to unreasonable noise impacts on the adjoining residential dwellings.

e Part B6.3 Off-Street Vehicle Parking Requirements of the PDCP, as a result of Council not
supporting the noise barrier fencing the site does not provide sufficient on-site car parking
during the entirety of the proposed operating hours.

e Part C2.10 Pollution Control of the PDCP, the proposal does not meet the requirements of the
control and will produce noise that will unreasonably impact on the adjoining residential
dwellings.

e Part D11.12 Fences - General of the PDCP, no plans or survey have been provided for the
assessment of the noise barrier fencing proposed along the southern and western boundary of
the site. The application relies on the recommendations of the noise assessment report for the
design of the fence which does not meet the requirements of the control.

It is considered that the risk to the neighboring properties in regards to noise impacts is to uncertain
with the information provided to support the current proposal.

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.
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RECOMMENDATION

THAT the Northern Beaches Local Planning Panel, on behalf of Northern Beaches Council as the
consent authority grant Development Consent to DA2019/0167 for Use of premises associated with an
indoor recreation facility on land at Lot 1 S/P 46516, 1 /13 Gondola Road, NORTH NARRABEEN, Lot 2
S/P 46516, 2 / 13 Gondola Road, NORTH NARRABEEN, subject to the conditions printed below:

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1.  Approved Plans and Supporting Documentation
The development must be carried out in compliance (except as amended by any other condition
of consent) with the following:

a) Approved Plans

Architectural Plans - Endorsed with Council's stamp
Drawing No. Dated Prepared By
Site Plan No date No details

Reports / Documentation — All recommendations and requirements contained

within:

Report No./ Page No. / Section No. Dated Prepared By
Health & Fitness Studio - Noise December 2018 | Noise and Sound
Assessment for Change of Operating Services
Conditions

For the: - Health & Fitness Studio at 13
Gondola Road, North Narrabeen, NSW
2101

Report No. nss 22921-F45 — Final

2/13 Gondola Road, Narrabeen - Car Park| 14 February Ttpp Transport
Design Advice 2019 Planning
Our Ref: 17222

b) Any plans and / or documentation submitted to satisfy the Conditions of this consent.

In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of Council and
approved plans.

2.  Approved Land Use
Nothing in this consent shall authorise the use of site/onsite structures/units/tenancies as
detailed on the approved plans for any land use of the site beyond the definition of a Recreation
Facility (Indoor).

A recreation facility is defined as:
“recreation facility (indoor) means a building or place used predominantly for indoor recreation, whether or not
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operated for the purposes of gain, including a squash court, indoor swimming pool, gymnasium, table tennis

centre, health studio, bowling alley, ice rink or any other building or place of a like character used for indoor

recreation, but does not include an entertainment facility, a recreation facility (major) or a registered cub.”
(development is defined by the Pittwater Local Environment Plan 2011 (as amended)
Dictionary)

Any variation to the approved land use and/occupancy of any unit beyond the scope of the
above definition will require the submission to Council of a new development application.

Reason: To ensure compliance with the terms of this consent.

3.  Prescribed Conditions
(a) All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).
(b) BASIX affected development must comply with the schedule of BASIX commitments
specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifying
Authority for the work, and
(ii) showing the name of the principal contractor (if any) for any building work and
a telephone number on which that person may be contacted outside working
hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed.

(d) Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifying Authority for the development to which the
work relates (not being the Council) has given the Council written notice of the
following information:

(i) in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under

that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

(e) Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benéefit of the
development consent must, at the person's own expense:
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(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.

(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.
(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative Requirement

4. General Requirements

(a)

(c)

(d)

(e)

Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

e 7.00am to 5.00 pm inclusive Monday to Friday,
e 8.00am to 1.00 pm inclusive on Saturday,
e No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

e 8.00am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative

183



AN northern ATTACHMENT 1

ie’* beaches Assessment Report
‘J a7 councl ITEM NO. 3.3 - 29 AUGUST 2019

change. The applicable fee at the time of payment of the Long Service Levy will apply.

(f) The applicant shall bear the cost of all works associated with the development that
occurs on Council's property.
(9) No building, demolition, excavation or material of any nature and no hoist, plant and

machinery (crane, concrete pump or lift) shall be placed on Council’s footpaths,
roadways, parks or grass verges without Council Approval.

(h) Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.
(i) No trees or native shrubs or understorey vegetation on public property (footpaths,

roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temporary works.

i Prior to the commencement of any development onsite for:
i) Building/s that are to be erected
i) Building/s that are situated in the immediate vicinity of a public place and is

dangerous to persons or property on orin the public place
iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
v) For any work/s that is to be demolished
The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.
(k) Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.
(1M Child resistant fencing is to be provided to any swimming pool or lockable
cover to any spa containing water and is to be consistent with the following;

Relevant legislative requirements and relevant Australian Standards (including

but not limited) to:

(i) Swimming Pools Act 1992

(i) Swimming Pools Amendment Act 2009

(iii) Swimming Pools Regulation 2008

(iv) Australian Standard AS1926 Swimming Pool Safety

(v) Australian Standard AS1926.1 Part 1: Safety barriers for swimming
pools

(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for
swimming pools.

(2) A 'KEEP WATCH' pool safety and aquatic based emergency sign, issued by
Royal Life Saving is to be displayed in a prominent position within the pool/spa
area.

(3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a manner
that does not cause pollution, erosion or run off, is separate from the irrigation
area for any wastewater system and is separate from any onsite stormwater
management system.
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(4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

5. Flooding
In order to protect property and occupants from flood risk the following is required:

Flood Emergency Response — E1

- The minimum floor space of the shelter-in-place refuge shall be as outlined in
Section B3.13 of the Pittwater 21 Development Control Plan.
- The shelter-in-place refuge shall remain accessible at all times.

- The minimum floor level of the shelter-in-place refuge shall be set at or above the
Probable Maximum Flood Level of 4.89 mAHD.

Car parking — G4
Vehicle barriers or restraints are to be installed to a minimum height of the Flood
Planning Level of 3.53 mAHD.

Perimeter walls/louvres installed as vehicle barriers or restraints are to be designed to allow
flood waters to pass through and are to have a minimum of 50% open area below the 1%
flood level.

Recommendations
The development must comply with all recommendations outlined in:

e The Flood Emergency Response Plan prepared by Martens Consulting
Engineers dated October 2015.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: To reduce the impact of flooding and flood liability on owners and occupiers of flood-
prone property and reduce public and private losses in accordance with Council and NSW
Government policy.

6. Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate.
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Reason: To ensure the development is constructed in accordance with appropriate standards.

7. No approval for recommended Noise Barrier Fence
The Noise Barrier Fence along the southern boundary with no. 16 Rickard Road and western
boundary to Rickard Road as recommended in the Health & Fithess Studio — Noise Assessment
for Change of Operating Conditions report is not to be constructed and does not form part of this
application.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the construction certificate.

Reason: To ensure development minimises unreasonable impacts upon surrounding land.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

8. Noise Management
Prior to commencement compliance with Building, Car park and Management practices as
contained within the report by Noise and Sound Services Dec 2018 Ref :nss22921-F45-Final.
Certification by a qualified person shall be supplied to Council and any Certifier.

Reason: To ensure noise generated is managed and does not cause a nuisance.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

9. Removing, Handling and Disposing of Asbestos
Any asbestos material arising from the demolition process shall be removed and disposed of in
accordance with the following requirements:
o  Work Health and Safety Act
o  Work Health and Safety Regulation
o  Cade of Practice for the Safe Removal of Asbestos [NOHSC:2002 (1998)] and
o  Guide to the Control of Asbestos Hazards in Buildings and Structures [NOHSC: 3002
(1998)
Clause 42 of the Protection of the Environment Operations (Waste) Regulation 2005.
o  The demolition must be undertaken in accordance with Australian Standard AS2601 —
The Demolition of Structures.

o]

Reason: For the protection of the environment and human health.

10. Demolition Works - Asbestos
Demolition works must be carried out in compliance with WorkCover Short Guide to Working
with Asbestos Cement and Australian Standard AS 2601 2001 The Demolition of Structures.

The site must be provided with a sign containing the words DANGER ASBESTOS REMOVAL
IN PROGRESS measuring not less than 400 mm x 300 mm and be erected in a prominent
visible position on the site. The sign is to be erected prior to demolition work commencing and is
to remain in place until such time as all asbestos cement has been removed from the site and
disposed to a lawful waste disposal facility.

All asbestos laden waste, including flat, corrugated or profiled asbestos cement sheets must be
disposed of at a lawful waste disposal facility. Upon completion of tipping operations the
applicant must lodge to the Principal Certifying Authority, all receipts issued by the receiving tip
as evidence of proper disposal.
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Adjoining property owners are to be given at least seven (7) days’ notice in writing of the
intention to disturb and remove asbestos from the development site.

Reason: To ensure the long term health of workers on site and occupants of the building is not
put at risk unnecessarily.

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

11. Noise Management ongoing

The ongoing use of the premises/property must not give rise to ‘offensive noise’ as defined
under the provisions of the Protection of the Environment Operations Act 1997.

Reason: To ensure compliance with legislation and to protect public health and amenity.

12. Hours of Operation
The hours of operation are to be restricted to:

o Monday to Friday — 6.00am - 9.00pm
o  Saturday, Sunday and Public Holidays — 7.00am - 7.00pm

The premises and driveway gates are not to be opened to customers prior to 6.00am.
Upon expiration of the permitted hours, all service (and entertainment) shall immediately cease,
no patrons shall be permitted entry and all customers on the premises shall be required to leave
within the following 30 minutes.
Reason: Information to ensure that amenity of the surrounding locality is maintained.

13. Commercial Waste Collection (DACPLG18)
Waste and recyclable material, generated by this premises, must not be collected between the
hours of 10pm and 6am on any day.
Reason: To protect the acoustic amenity of surrounding properties.(DACPLG18)

14. Maximum Occupancy
The maximum occupancy for the entire premises (all floors) shall be in accordance with the
following:

» A maximum of 30 customers and staff on site at any one time.

These details must be displayed prominently at the main pedestrian entrance to the fithess
studio.
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Scale in metres. Indicative only. Dimensions are approximate. All information
contained here in is gathered from sources we believe to be reliable. However we
cannot guarantee its accuracy and interested persons should rely on their own enquiries.

188



	Contents
	Development Applications
	3.1 DA2018/1800 - 91-93 McIntosh Road, Narraweena - Demolition of existing structures and construction of a shop top housing development, including ground floor commercial/retail and nine apartments, with basement parking and strata subdivision
	Recommendation
	Attachments Included
	Assessment Report
	Clause 4.6
	Site Plan and Elevations

	3.2 DA2019/0135 - 4 Villiers Place, Cromer - Construction of additional warehouse units to an approved Industrial Warehouse Development (DA2018/1300)
	Recommendation
	Attachments Included
	Assessment Report
	Clause 4.6
	Site Plan and Elevations

	3.3 DA2019/0167 - 1/13 & 2/13 Gondola Road, North Narrabeen - Use of premises associated with an indoor recreation facility
	Recommendation
	Attachments Included
	Assessment Report
	Site Plan



