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2.0 CONFIRMATION OF MINUTES OF PREVIOUS MEETINGS

2.1 MINUTES OF DEVELOPMENT DETERMINATION PANEL HELD 10 JULY 2019

RECOMMENDATION

That the Panel note that the Minutes of the Development Determination Panel held 10 July 2019
were approved by all Panel Members and have been posted on Council’s website.
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3.0 DEVELOPMENT DETERMINATION PANEL REPORTS

ITEM 3.1 DA2019/0165 - 35 OCEAN ROAD, MANLY - ALTERATIONS AND
ADDITIONS TO A SEMI-DETACHED DWELLING

REPORTING MANAGER  Rodney Piggott

TRIM FILE REF 2019/392855

ATTACHMENTS 1 Assessment Report
2 Site Plan & Elevations
3 Clasue 4.6

PURPOSE

To refer the attached application for determination due to directions provided by the Department of
Planning & Environment in relation to applications with a clause 4.6 variation to the floor space
ratio.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority approve Development Consent to DA2019/0165 for
alterations and additions to a semi-detached dwelling on land at Lot 2 DP 536348, 35 Ocean
Road, Manly, subject to the conditions outlined in the Assessment Report.
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As the proposed variation to the FSR development standard is greater than 10%, the application is
referred to the Development Determination Panel for determination.

No further assessment issues are raised and the proposal is recommended for approval.
ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Manly Local Environmental Plan 2013 - 4.6 Exceptions to development standards

Manly Development Control Plan - 3.1 Streetscapes and Townscapes

Manly Development Control Plan - 3.1.1 Streetscape (Residential areas)

Manly Development Control Plan - 3.8 Waste Management

Manly Development Control Plan - 4.1.2 Height of Buildings (Incorporating Wall Height, Number of
Storeys & Roof Height)

Manly Development Control Plan - 4.1.3 Floor Space Ratio (FSR)

Manly Development Control Plan - 4.1.4 Setbacks (front, side and rear) and Building Separation
Manly Development Control Plan - 4.1.5 Open Space and Landscaping

Manly Development Control Plan - 4.1.6 Parking, Vehicular Access and Loading (Including Bicycle
Facilities)

Manly Development Control Plan - 4.1.8 Development on Sloping Sites

Manly Development Control Plan -4.1.10 Fencing

SITE DESCRIPTION

Property Description: Lot 2 DP 536348 , 35 Ocean Road MANLY NSW 2095

Detailed Site Description: The subject site consists of one (1) allotment that obtains
two (2) street frontages with a setback fronting a lane way.
The site is located on the western side of Ocean Road, the
southern side of Augusta Road and the eastern side of
Ocean Lane.
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(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes a development
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant's written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by cl 4.6(3). There are two separate matters for consideration contained
within cl 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

Comment:

The Applicant’s written request has demonstrated that the objectives of the development standard are
achieved, notwithstanding the non-compliance with the development standard.

In doing so, the Applicant’s written request has adequately demonstrated that compliance with the
development standard is unreasonable or unnecessary in the circumstances of this case as required by
cl 4.6(3)(a).

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant’s
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written
request under ¢l 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning”is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:
1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:
(a) to promote the social and economic welfare of the community and a better environment by the
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proper management, development and conservation of the State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection of the
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

The applicants written request argues, in part:

"Pursuant to the objectives contained in Section 1.3 of the Environmental Planning and Assessment
Act, 1979, the proposed alterations and additions to the existing semi-detached dwelling are innovative
in design and sympathetic to the surrounding environment. The proposed works provide a site specific
design response that respects the adjoining property (the development has been designed to match the
rear building alignment of the adjoining semi) and location of the property being within vicinity of
heritage items to the west. The proposed development has been carefully designed so as to maintain
the visual integrity of the front portion of dwelling, as viewed from Ocean Road, with the first floor level
addition generously setback behind the front facade. The proposed design furthermore ensures that
residential amenity in terms of acoustic and visual privacy, solar access and view sharing is maintained
to adjoining and surrounding residential properties."

The above mentioned reasons provided within the Applicant's written request are considered well-
founded in that the proposed development will maintain consistency with existing surrounding
residential development and further, the variation does not result in unreasonable amenity impacts for
occupants of adjoining and surrounding properties. The proposed development has been designed to
maintain the visual integrity of the existing pattern of development within the streetscape and wider
locale. It is acknowledged the subject site is located within an established residential area comprised of
buildings that extend across multiple development eras thus contributing to an array of architectural
styles, building forms and landscape treatments.

In this regard, the applicant's written request has demonstrated that the proposed development is an
orderly and economic use and development of the land, and that the structure is of a good design that
will reasonably protect and improve the amenity of the surrounding built environment, therefore
satisfying cls 1.3 (c) and (g) of the EPA Act.

Therefore, the applicant's written request has adequately demonstrated that there are sufficient
environmental planning grounds to justify contravening the development standard as required by cl 4.6

(3)(b)-

Therefore, Council is satisfied that the applicant’s written request has adequately addressed the
matters required to be demonstrated by cl 4.6(3).

Clause 4.6 (4)(a)(ii) (Public Interest) assessment:
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cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Floor Space Ratio development standard and the
objectives of the R1 General Residential zone. An assessment against these objectives is provided
below.

Objectives of development standard

The underlying objectives of the standard, pursuant to Clause 4.4 — ‘Floor space ratio’ of the MLEP
2013 are:

(1) The objectives of this clause are as follows:

a) to ensure the bulk and scale of development is consistent with the existing and desired
streetscape character,

Comment:

The proposed first floor addition is appropriately setback form the street and the majority of the
addition remains below the existing ridge level of the existing dwelling. The design will ensure
that the additions are visually consistent and integrated with the existing building on site. As a
result, the proposal will not be of an unreasonable bulk or scale nor will the built form appear
dissimilar to that of surrounding development within the streetscape and locality. The proposal is
of a suitable design to maintain the existing streetscape identity and character of the locality.

b) to control building density and bulk in relation to a site area to ensure that development does
not obscure important landscape and townscape features,

Comment:

The proposed first floor is well articulated and modulated so as to break down the visual
appearance of the built form. The proposed development incorporates a vegetated green roof
which will contribute to the built form not resulting in an unreasonable building density or bulk as
viewed from the street. Furthermore, the modest design of the proposal will ensure it does not
obscure important landscape and townscape features.

¢) to maintain an appropriate visual relationship between new development and the existing
character and landscape of the area,

Comment:

The proposed development will appear consistent with that of surrounding development, with
regards to height, bulk and scale. As viewed from Ocean Road, the front facade of the dwelling
remains unchanged. The addition of the first floor roof and associated windows are not
considered dominant; the proposal is suitable in design such that it maintains the character of the
site and consistency with surrounding development.
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d) to minimise adverse environmental impacts on the use or enjoyment of adjoining land and the
public domain,

Comment:

The proposed development is appropriately design so as to ensure no unreasonable amenity
impacts including privacy, solar access and view sharing arise. The proposed development will
furthermore minimise adverse environmental impacts on the use and enjoyment of adjoining land
and the public domain.

e) to provide for the viability of business zones and encourage the development, expansion and
diversity of business activities that will contribute to economic growth, the retention of local
services and employment opportunities in local centres.

Comment:

Not applicable.

Conclusion

For the reasons outlined above, the proposal is considered to be consistent with the objectives of
Clause 4.4 Floor Space Ratio of the Manly LEP 2013.

Zone objectives

The underlying objectives of the R1 General Residential zone are:

a) To provide for the housing needs of the community.

Comment:

The proposal will maintain the existing residential use of the site, with improved amenity.
b) To provide for a variety of housing types and densities.

Comment:

The proposal will maintain the existing housing type currently occupying the site.

¢) To enable other land uses that provide facilities or services to meet the day to day needs of
residents.

Comment:
Not applicable.
Conclusion:

For the reasons detailed above, the proposal is considered to be consistent with the objectives of
the R1 General Residential zone.

Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment:
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and surrounding development. The proposed development is therefore not considered out of character
within the streetscape and furthermore is capable of achieving the desired future character of the
locality.

e To control the bulk and scale of buildings.

Comment:

The proposed development is well articulated and modulated such that the visual impact of the built
form is reduced as a result. Further, the proposed development is of a bulk and scale not dissimilar to
that of adjoining and surrounding development, therefore maintaining visual consistency.

e To minimise disruption to the following:

i) views to nearby residential development from public spaces (including the harbour and fores
ii) views from nearby residential development to public spaces (including the harbour and fore:
iii) views between public spaces (including the harbour and foreshores)

Comment:

The proposal will not hinder views to, from or between residential development and public places.

e To provide solar access to public and private open spaces and maintain adequate sunlight

access to private open spaces and to habitable rooms of adjacent dwellings.
Comment:
The proposed development is of an appropriate bulk and scale and has been supported by certified
shadow diagrams (drawing numbers 500a.03, 500b.03, 500¢c.03, dated 23 May 2019) which denote
compliance with the relevant Clauses of MDCP in regards to solar access.

e To ensure the height and bulk of any proposed building or structure in a recreation or
environmental protection zone has regard to existing vegetation and topography and any other
aspect that might conflict with bushland and surrounding land uses.

Comment:

Not applicable.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in s1.3 of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

4.1.3 Floor Space Ratio (FSR)

The proposed development has a floor space ratio of 0.77:1, which represents a variation of 28.3% to
the prescribed 0.6:1 FSR requirement.
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Refer to Section 4.6 Exceptions to Development Standards of MLEP 2013 for a detailed assessment.
Part 4.1.3.1 Exceptions to FSR for Undersized Lots of this Control applies to the subject site, and such
has been addressed under Section 4.6 of MLEP 2013.

4.1.4 Setbacks (front, side and rear) and Building Separation

Description of non-compliance

Clause 4.1.4.2 requires development to be setback at least one third of the adjoining wall height, in this
instance being 2.4m for the northern elevation. The proposed development maintains a northern side
setback of 1.22m to the ground floor addition and 2.02m to the first floor. This represents a variation of
49.17% and 15.84% respectively.

It is noted the existing ground floor setback (which is to remain unchanged as part of this application) is
0.74m however as this element of the dwelling does not form part of the application, no further
assessment in regards to this matter is required as a result.

Clause 4.1.4.2 requires windows be setback at least 3m from any side boundary. The proposed
development contains windows on the ground floor 1.22m from the side boundary and windows on the
first floor located 2.02m from the northern side boundary. This represents a variation to the Control of
60% and 32.7% respectively.

Clause 4.1.4.4 requires a distance of 8m between any part of a building and the rear boundary. The
proposed carport structure obtains a nil setback from the rear boundary given the nature of the rear

access lane and the existing development along such lane.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To maintain and enhance the existing streetscape including the desired spatial proportions
of the street, the street edge and the landscape character of the street.

Comment:

The proposed side setbacks do not result in an excessive built form that detracts from the streetscape
or desired spatial portions, as the dwelling is semi-detached and the building footprint will remain
relatively unchanged. The first floor is well articulated and generously setback from the northern side
boundary, therefore providing visual interest and enhancing the existing streetscape character. Further,
conditions of consent have been included in the recommendation of this report requiring two (2) street
trees be planted within the Augusta Road road reserve. This will enhance the landscape character of
the street.

Objective 2) To ensure and enhance local amenity by:

providing privacy;
providing equitable access to light, sunshine and air movement; and

e facilitating view sharing and maintaining adequate space between buildings to limit impacts on views
and vistas from private and public spaces.

e defining and adding character to the streetscape including the provision of adequate space between
buildings to create a rhythm or pattern of spaces; and
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e facilitating safe and adequate traffic conditions including levels of visibility around corner lots at the
street intersection.

Comment:

The proposed development includes the provision of fencing and screening vegetation so as to
enhance privacy for the occupants of the subject site. The proposal remains well within the maximum
allowable building height of 8.5m and furthermore incorporates a contemporary design that is well
articulated and appropriately setback so as to ensure reasonable privacy and solar access to adjoining
and surrounding properties. Given the subject dwelling is semi-detached, the dwelling remains adjoined
along the common wall with No. 33 Ocean Road however reasonable amenity will be maintained for
both properties. No views or vistas to or from private and public places will not be hindered as a result
of the proposed development.

Objective 3) To promote flexibility in the siting of buildings.
Comment:

The siting of the dwelling house is appropriate given the arrangement of the built form and further no
unreasonable amenity impacts upon adjoining properties is considered likely to arise as a result of the
application.

Objective 4) To enhance and maintain natural features by:

e accommodating planting, including deep soil zones, vegetation consolidated across sites, native
vegetation and native trees;

e  ensuring the nature of development does not unduly detract from the context of the site and
particularly in relation to the nature of any adjoining Open Space lands and National Parks; and

e ensuring the provisions of State Environmental Planning Policy No 19 - Urban Bushland are
satisfied.

Comment:

The proposed development does not require the removal of any significant vegetation. Further, a
landscape plan has been provided with the application and a condition of consent has been included in
the recommendation of this report requiring the planting of two (2) street trees within the Augusta Road
road reserve. The capacity of natural features and vegetation will therefore be enhanced as a result of
this application.

Objective 5) To assist in appropriate bush fire asset protection zones.

Comment:

Not applicable, as the site is not classified as bush fire affected.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the

Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported , in this particular circumstance.
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4.1.5 Open Space and Landscaping

Description of non-compliance

The Control requires 55% (117.7m2) of the site area to be total open space.

The prozposal provides 31.9% (68.2m2) of total open space, which represents a variation of 46.3%
(49.5m~).

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To retain and augment important landscape features and vegetation including remnant
populations of native flora and fauna.

Comment:
The proposal includes planting along the northern side of the semi-detached dwelling as well as a flat
lawn in the front of the site. Given the small, narrow nature of the allotment, it is considered the

provided landscaping and open space is sufficient in the context of the site.

Objective 2) To maximise soft landscaped areas and open space at ground level, encourage
appropriate tree planting and the maintenance of existing vegetation and bushland.

Comment:

A condition of consent has been included in the recommendation of the report requiring the planting of
two (2) street trees within the Augusta Road road reserve which will enhance the streetscape identity
and soften the built form. The proposal includes a vegetated green roof, which will furthermore enhance

the visual appeal of the development.

Objective 3) To maintain and enhance the amenity (including sunlight, privacy and views) of the site,
the streetscape and the surrounding area.

Comment:

The proposed development incorporates sufficient landscaped area and vegetation to which enhance
amenity for adjoining and surrounding properties.

Objective 4) To maximise water infiltration on-site with porous landscaped areas and surfaces and
minimise stormwater runoff.

Comment:

The proposal has been reviewed by Council's Development Engineer, having regard to provisions for
stormwater management and has raised no objections to the proposed stormwater system subject to
conditions included in the recommendation of this report. The proposal will sufficiently minimise

stormwater run-off which is further achieved by the compliant portion of landscape area within the site.

Objective 5) To minimise the spread of weeds and the degradation of private and public open space.
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Comment:

The proposal does not propose the planting of any noxious weeds and provides vegetation along the
boundaries of the site to which will limit the opportunity for weeds to access the site.

Objective 6) To maximise wildlife habitat and the potential for wildlife corridors.
Comment:

The proposed development includes the provision of additional landscaping and vegetation that what
currently exists, therefore enhancing opportunity for wildlife habitat and wildlife corridors.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

4.1.6 Parking, Vehicular Access and Loading (Including Bicycle Facilities)

Description of non-compliance

The Control requires the provision of two (2) on-site parking spaces per dwelling.

The proposed development provides one (1) on-site parking space, which is an improvement as
currently the site does not provide any on-site parking.

It is noted the Control allows for a variation where it is stated "in relation to the provision of parking for
dwelling houses, Council may consider the provision of one 1 space where adherence to the
requirement of 2 spaces would adversely impact on the streetscape or on any heritage significance
identified on the land or in the vicinity."

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To provide accessible and adequate parking on site relative to the type of development
and the locality for all users (residents, visitors or employees).

Comment:

The proposal will improve the current parking arrangement for the site, as there is no existing on-site
provision. It is also noted ample street parking is available along both Ocean and Augusta Road for any
over flow of parking the occupants may require. The proposed parking is considered to be adeguate to
service the dwelling and is accessible from within the site.

Objective 2) To reduce the demand for on-street parking and identify where exceptions to onsite
parking requirements may be considered in certain circumstances.

Comment:

The proposal will reduce the demand for on-street parking as the current site arrangement does not
allow for any on-site parking. Given the small nature of the allotment, the provision of two (2) parking
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spaces would dominate the streetscape and would not appear consistent with adjoining and
surrounding developments. The proposed development will result in an acceptable impact on the
streetscape, given the carport is sited and access via the lane way that abuts the rear boundary. Such
lane way is predominately utilised as an access/ service lane for similar purposes ie. multiple carports/
garages front the lane way to provide on-site parking for the properties along it. It is therefore
appropriate in this circumstance to apply the prescribed variation to the parking requirement.

Objective 3) To ensure that the location and design of driveways, parking spaces and other vehicular
access areas are efficient, safe, convenient and are integrated into the design of the development to
minimise their visual impact in the streetscape.

Comment:
The proposed parking arrangement is safe and most convenient for the occupants of the subject site.
The carport design is consistent with that along Ocean Lane and furthermore integrated into the

contemporary design of the development such that the visual impact on the streetscape is minor.

Objective 4) To ensure that the layout of parking spaces limits the amount of site excavation in order to
avoid site instability and the interruption to ground water flows.

Comment:

The proposal does not require any significant excavation nor will it result in the disruption of
groundwater flows.

Objective 5) To ensure the width and number of footpath crossings is minimised.
Comment:

A kerb layback already exists along Ocean Lane and only a minor driveway crossover within the road
reserve is required as the carport has a nil setback. There is no footpath along Ocean Lane as it is
predominantly used as a service lane only. As such, the development will not result in any additional
footpath crossings.

Objective 6) To integrate access, parking and landscaping; to limit the amount of impervious surfaces
and to provide screening of internal accesses from public view as far as practicable through appropriate
landscape treatment.

Comment:

The proposed parking arrangement is consistent with adjoining and surrounding development along
Ocean Lane. It is noted the hard stand surface within the site allocated for parking is to be finished in
grass reinforcing mesh, therefore limiting the amount of impervious surface within the site. Further, the
site is to be fenced and landscaped along the northern boundary, so as to provide screening of internal
accesses from public view.

Objective 7) To encourage the use of public transport by limiting onsite parking provision in Centres that
are well serviced by public transport and by encouraging bicycle use to limit traffic congestion and
promote clean air.

Comment:

Not applicable.
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Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

4.1.8 Development on Sloping Sites

The subject site is classified as Area G4 on the Landslip Hazard Map of MDCP. No preliminary
geotechnical report was requested given the subject site has a cross fall of only 0.5m approximately,
over a width of 35.66m. Further, no significant excavation is required to facilitate the proposed
development.

4.1.10 Fencing

Description of non-compliance

The Control requires front fences to be a maximum of 1m or 1.5m with 30 percent transparency.

The proposed fence has a maximum height of 1.94m and runs along the northern boundary fronting
Augusta Road, which in this instance is considered to be a secondary frontage.

Merit Consideration

With regard to the consideration for a variation, the development is considered against the underlying
objectives of Clause 3.1 Streetscapes and Townscapes of MDCP as follows:

e To minimise any negative visual impacts of walls, fences and carparking on the street frontage.

Comment:

The subject site is largely exposed due the nature of the alloment having three (3) road frontages. The
proposal includes the provision of a timber batten fence that incorporates a low masonry wall along the
northern elevation so as to provide privacy for the occupants of the subject site. The proposed fence
measures between 1.58m at the front boundary to 1.94m at the start of the masonry wall. It is
considered a fence higher than 1.8m will inflict an unreasonable impact upon the streetscape, therefore
a condition of consent has been included in the recommendation of this report requiring the maximum
height of the fence not to exceed 1.8m from the ground level on the street side of the fence. Various
properties within the surrounding streetscape incorporate similar style fencing therefore the proposed
fence (to a maximum height of 1.8m as conditioned) will appear consistent and visually compatible with
the existing streetscape character.

e To ensure development generally viewed from the street compliments the identified streetscape.

Comment:

The proposed fence, as conditioned, will compliment surrounding and adjoining development within the
streetscape.

e To encourage soft landscape alternatives when front fences and walls may not be appropriate.
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Comment:

The proposed planter boxes along the northern boundary in conjunction to the unchanged front garden
is considered suitable in this instance. It is noted a vegetated green roof is proposed as part of the
application which is considered to contribute to the softening of the built form.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in s1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, subject to conditions, in this particular circumstance.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2019

The proposal is subject to the application of Northern Beaches Section 7.12 Contributions Plan 2019.

A monetary contribution of $8,000 is required for the provision of new and augmented public
infrastructure. The contribution is calculated as 1% of the total development cost of $800,000.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Manly Local Environment Plan;

Manly Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

e Consistent with the objectives of the DCP
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Consistent with the zone objectives of the LEP

Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPls

Consistent with the objects of the Environmental Planning and Assessment Act 1979

In summary, a detailed assessment has been required for the following specific issues:
The proposal includes numeric non-compliances with the following Clauses:

4.1.2 Height of Buildings (wall height non-compliance)

4.1.3 Floor Space Ratio

4.1.4 Setbacks (side and Rear setback non-compliance)

4.1.5 Open Space and Landscaping (open Space non-compliance)

4.1.6 Parking, Vehicular Access and Loading (on-site parking space non-compliance)
4.1.10 Fencing

The above mentioned non-compliances are considered to result in minimal material impact to adjoining
properties and the surrounding streetscape and wider locale, and are considered reasonable when
assessed against the relevant objectives of each control.

The proposal includes a more significant non-compliance in relation to Floor Space Ratio. The
proposed FSR non-compliance is considered in relation to the provisions of Manly LEP 2013 Clause
4.6 and the context of the site and surrounding locality, which includes a number of recent approvals
including variations to the FSR Controls. While is it acknowledged that the proposed FSR represents a
significant breach, the resulting impacts of the development on the amenity of the adjoining properties
and the streetscape is assessed as reasonable.

Based on the above discussion and the full assessment undertaken, the proposal is considered to be
acceptable having regard to all relevant Manly LEP 2013 and Manly DCP controls, and is therefore
recommended for approval.

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION

Accordingly Council as the consent authority grant Development Consent to DA2019/0165 for
Alterations and additions to a semi-detached dwelling on land at Lot 2 DP 536348, 35 Ocean Road,
MANLY, subject to the conditions printed below:

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1.  Approved Plans and Supporting Documentation
The development must be carried out in compliance (except as amended by any other condition
of consent) with the following:

a) Approved Plans
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plans/specifications is required prior to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifying
Authority for the work, and
(ii) showing the name of the principal contractor (if any) for any building work and
a telephone number on which that person may be contacted outside working
hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed.

(d) Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifying Authority for the development to which the
work relates (not being the Council) has given the Council written notice of the
following information:

(i) in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under

that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

(e) Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benéfit of the
development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.

(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative Requirement

3. General Requirements
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Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

e 7.00am to 5.00 pm inclusive Monday to Friday,
e 8.00am to 1.00 pm inclusive on Saturday,
e No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

e 8.00am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.

The applicant shall bear the cost of all works associated with the development that

occurs on Council's property.

No building, demolition, excavation or material of any nature and no hoist, plant and

machinery (crane, concrete pump or lift) shall be placed on Council’s footpaths,

roadways, parks or grass verges without Council Approval.

Demolition materials and builders' wastes are to be removed to approved

waste/recycling centres.

No trees or native shrubs or understorey vegetation on public property (footpaths,

roads, reserves, etc.) or on the land to be developed shall be removed or damaged

during construction unless specifically approved in this consent including for the

erection of any fences, hoardings or other temporary works.

Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

i) Building/s that are situated in the immediate vicinity of a public place and is
dangerous to persons or property on orin the public place
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iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

(k) Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.

(1 Child resistant fencing is to be provided to any swimming pool or lockable
cover to any spa containing water and is to be consistent with the following;

Relevant legislative requirements and relevant Australian Standards (including

but not limited) to:

(i) Swimming Pools Act 1992

i) Swimming Pools Amendment Act 2009

iii) Swimming Pools Regulation 2008

iv) Australian Standard AS1926 Swimming Pool Safety

V) Australian Standard AS1926.1 Part 1: Safety barriers for swimming
pools
(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for

swimming pools.

(2) A'KEEP WATCH' pool safety and aquatic based emergency sign, issued by
Royal Life Saving is to be displayed in a prominent position within the pool/spa
area.

(3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a manner
that does not cause pollution, erosion or run off, is separate from the irrigation
area for any wastewater system and is separate from any onsite stormwater
management system.

(4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

4.

Policy Controls
Northern Beaches 7.12 Contributions Plan 2019

A monetary contribution of $8,000.00 is payable to Northern Beaches Council for the provision
of local infrastructure and services pursuant to section 7.12 of the Environmental Planning &
Assessment Act 1979 and the Northern Beaches Section 7.12 Contributions Plan 2019. The
monetary contribution is based on a development cost of $800,000.00.

The monetary contribution is to be paid prior to the issue of the first Construction Certificate or
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Subdivision Certificate whichever occurs first, or prior to the issue of the Subdivision Certificate
where no Construction Certificate is required. If the monetary contribution (total or in part)
remains unpaid after the financial quarter that the development consent is issued, the amount
unpaid (whether it be the full cash contribution or part thereof) will be adjusted on a quarterly
basis in accordance with the applicable Consumer Price Index. If this situation applies, the cash
contribution payable for this development will be the total unpaid monetary contribution as
adjusted.

The proponent shall provide to the Certifying Authority written evidence (receipt/s) from Council
that the total monetary contribution has been paid.

The Northern Beaches Section 7.12 Contributions Plan 2019 may be inspected at 725 Pittwater
Rd, Dee Why and at Council's Customer Service Centres or alternatively, on Council's website
at www.northernbeaches.nsw.gov.au

This fee must be paid prior to the issue of the Construction Certificate. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority.

Reason: To provide for contributions in accordance with the Contribution Plan to fund the
provision of new or augmented local infrastructure and services.

Security Bond

A bond (determined from cost of works) of $2,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security to ensure the rectification of any damage that may
occur to the Council infrastructure contained within the road reserve adjoining the site as a
result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment)
is payable for each kerb inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition
work commencing, details demonstrating payment are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is

located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

6.

On Slab landscape works

i) Details shall be submitted to the Certifying Authority prior to the issue of the Construction
Certificate indicating the proposed method of waterproofing to all internal walls and slab, and
drainage of the green roof concrete slab over which soil and planting is being provided,

ii) Landscape treatment details shall be submitted to the Certifying Authority prior to the issue of
the Construction Certificate indicating the proposed soil type, planting, automatic irrigation,
services connections, and maintenance activity schedule,

iii) The following soil depths are required to support landscaping as proposed:
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-300mm for groundcovers and tall grasses,

iv) Design certification shall be submitted to the Certifying Authority by a structural engineer, that
the planters are designed structurally to support the ‘wet’ weight of landscaping (soil, materials
and established planting), and in accordance with the extent as shown on drawing 201.03.

Reason: to ensure appropriate and secure waterproofing and drainage is installed to direct
water flow into the drainage system.

Stormwater Disposal

Stormwater shall be disposed of to an existing approved system or in accordance with Northern
Beaches Council's MANLY SPECIFICATION FOR ON-SITE STORMWATER MANAGEMENT
2003.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority for
approval prior to the issue of the Construction Certificate.

Reason: To ensure appropriate provision for disposal and stormwater management arising from
development.

Vehicle Crossings Application

A Driveway Levels and Formwork Inspections Application shall be made with Council subject to
the payment of the fee in accordance with Council's Fees and Charges. The fee includes all
Council inspections relating to the driveway construction and must be paid.

Approval of the application by Council is to be submitted to the Principal Certifying Authority
prior to the issue of the Construction Certificate.

Reason: To facilitate suitable vehicular access to private property.

Waste Management Plan
A Waste Management Plan must be prepared for this development. The Plan must be in
accordance with the Development Control Plan.

Details demonstrating compliance must be provided to the Certifying Authority prior to the issue
of the Construction Certificate.

Reason: To ensure that any demolition and construction waste, including excavated material, is
reused, recycled or disposed of in an environmentally friendly manner.

Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure the development is constructed in accordance with appropriate standards.
External Finishes to Roof
The external finish to the roof shall have a medium to dark range (BCA classification M and D)

in order to minimise solar reflections to neighbouring properties. Any roof with a metallic steel
finish is not permitted.
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Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: To ensure that excessive glare or reflectivity nuisance does not occur as a result of the
development. (DACPLCO03)

Sydney Water "Tap In"

The approved plans must be submitted to the Sydney Water Tap in service, prior to works
commencing, to determine whether the development will affect any Sydney Water assets and/or
easements. The appropriately stamped plans must then be submitted to the Certifying Authority
demonstrating the works are in compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:

o “Tap in” details - see http://www.sydneywater.com.au/tapin

o  Guidelines for Building Over/Adjacent to Sydney Water Assets.
Or telephone 13 000 TAP IN (1300 082 746).

Reason: To ensure compliance with the statutory requirements of Sydney Water.

Gate Opening
The pedestrian gate from Augusta Road is to open entirely within the property boundaries.

Reason: To ensure pedestrian safety and that the development remains within the subject site.

Amendments to the approved plans
The following amendments are to be made to the approved plans:

o  The fencing along the northern boundary is not to exceed 1.8m in height from ground
level on the street side of the fence.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the construction certificate.

Reason: To maintain consistency within the streetscape.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

15.

16.

Vehicle Crossings

The provision of one vehicle crossing 3 metres wide in accordance with Northern Beaches
Council Drawing No A4-3330/1 N and specifications. An Authorised Vehicle Crossing Contractor
shall construct the vehicle crossing and associated works within the road reserve in plain
concrete. All redundant laybacks and crossings are to be restored to footpath/grass. Prior to the
pouring of concrete, the vehicle crossing is to be inspected by Council and a satisfactory
“Vehicle Crossing Inspection” card issued.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority.
Reason: To facilitate suitable vehicular access to private property.

Maintenance of Road Reserve
The public footways and roadways adjacent to the site shall be maintained in a safe condition at
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all times during the course of the work.
Reason: Public Safety.

Maintenance of Sediment

Sedimentation and erosion controls are to be effectively maintained at all times during the
course of construction and shall not be removed until the site has been stabilised or landscaped
to the Principal Certifying Authority's satisfaction.

Reason: To ensure sediment controls are effective

Site Fencing
The site must be fenced throughout construction and must comply with WorkCover New South
Wales requirements and be a minimum of 1.8m in height.

Reason: To ensure public safety.

Waste Management During Development
The reuse, recycling or disposal of waste during works must be done generally in accordance
with the Waste Management Plan for this development.

Details demonstrating compliance must be submitted to the Principal Certifying Authority.
Reason: To ensure demolition and construction waste is recycled or reused and to limit landfill.

Tree and vegetation protection

a) Existing trees and vegetation shall be retained and protected as follows:

i) all trees and vegetation within the site as shown on the Survey Plan, excluding exempt
vegetation under the relevant planning instruments of legislation,

ii) all trees and vegetation located on adjoining properties,

iii) all road reserve trees and vegetation.

b) Tree protection shall be generally undertaken as follows:

i) all tree protection shall be in accordance with AS4970- 2009 Protection of Trees on
Development Sites, including the provision of temporary fencing to protect existing trees within 5
metres of development,

ii) removal of existing tree roots greater than 25mm is not permitted without consultation with a
AQF Level 5 Arborist,

iii) existing ground levels shall remain under the tree protection zone of trees to be retained,
unless authorised by AQF Level 5 Arborist,

iv) any tree roots exposed during excavation with a diameter greater than 25mm within the tree
protection zone must be assessed by an AQF Level 5 Arborist. Details including photographic
evidence of works undertaken shall be submitted to the Certifying Authority,

v) to minimise the impact on trees and vegetation to be retained and protected, no excavated
material, building material storage, site facilities, nor landscape materials are to be placed within
the canopy dripline of trees and other vegetation required to be retained,

vi) no tree roots greater than 25mm diameter are to be cut from protected trees unless
authorised by a AQF Level 5 Project Arborist on site,

vii) all structures are to bridge tree roots greater than 25mm diameter unless directed by a AQF
Level 5 Arborist on site,

viii) excavation for stormwater lines and all other utility services is not permitted within the tree
protection zone, without consultation with a AQF Level 5 Arborist, including advice on root
protection measures,
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ix) should either or all of vi), vii) and viii) occur during site establishment and construction works,
a AQF Level 5 Arborist shall provide recommendations for tree protection measures. Details
including photographic evidence of works undertaken shall be submitted by the Arborist to the
Certifying Authority,

x) any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree or any other tree to be retained during the construction works, is to be undertaken
using the protection measures specified in sections 4.5.3 and 4.5.6 of AS 4970-2009,

Xi) tree pruning to enable construction shall not exceed 10% of any tree canopy, and shall be in
accordance with AS4373-2009 Pruning of Amenity Trees.

c) All protected trees are to be retained for the life of the development, or for their safe natural
life. Trees that die or are removed by approval must be replaced with a locally native canopy

tree.

Reason: to retain and protect significant planting on development and adjoining sites.

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE
OCCUPATION CERTIFICATE

21.

22.

23.

Landscape works

Landscaping is to be implemented in accordance with the Landscape Plan 200.03 and 201.03
prepared by Day Bukh Architects, inclusive of the following requirements:

i) all groundcover and tall grasses planting shall be installed at a minimum container size of
150mm, and planted no more than 500mm apart,

ii) all shrub planting shall be installed at a minimum container size of 200mm, and planted no
more than 1m apart,

iii) all planting on the green roof shall consist of sun-hardened species, and installed at a
minimum container size of 150mm, and planted no more than 500mm apart.

Prior to the issue of an Occupation Certificate, a landscape report prepared by a landscape
architect or landscape designer shall be submitted to the Certifying Authority, certifying that the
landscape works have been completed in accordance with the approved plan and inclusive of
any conditions of consent.

Reason: to ensure that the landscape treatments are installed to provide landscape amenity and
soften the built form.

Stormwater Disposal

The stormwater drainage works shall be certified as compliant with all relevant Australian
Standards and Codes by a suitably qualified person. Details demonstrating compliance are to
be submitted to the Principal Certifying Authority prior to the issue of any interim / final
Occupation Certificate.

Reason: To ensure appropriate provision for the disposal of stormwater arising from the
development.

Street tree planting

In accordance with the Manly Council Street Tree Master Plan, two (2) Caesalpinia ferrea shall
be planted within the Augusta Road verge. Each tree shall be installed at 75 litre container size,
accompanied by a tree gurad consisting of 4 x 50 x 50 x1800 timber posts, with 30 x 70 top and
med rails.

A tree planting hole 700 x 700 x 500 depth shall be prepared and backfilled with sandy loam
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soilmix. Each tree shall be mulched at the surface. Each tree shall be planted at least 1 metre
from the kerb and at least 6 metres apart.

An establishment period of 12 months applies to the tree planting, requiring watering and
fertilising.

Reason: to enhance canopy trees within the Manly area.
House / Building Number
House/building number is to be affixed to the building to be readily visible from the public

domain.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of any interim / final Occupation Certificate.

Reason: Proper identification of buildings.

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

25.

26.

Landscape maintenance

All landscape components are to be maintained for the life of the development. A 12 month
establishment period shall apply for all new landscaping. If any landscape materials/components
or planting under this consent fails, they are to be replaced with similar materials/components
and species to maintain the landscape theme of the landscape plan.

Reason: to maintain the environmental amenity and ensure landscaping continues to soften the
built form.

Environmental and priority weed control
All weeds are to be removed and controlled in accordance with the NSW Biosecurity Act 2015.

Reason: preservation of environmental amenity.
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REPORT TO DEVELOPMENT DETERMINATION PANEL MEETING

ITEM NO. 3.2 - 24 JULY 2019

ITEM 3.2 DA2019/0378 - 50 GRANDVIEW GROVE, SEAFORTH -
SUBDIVISION OF 1 LOT INTO 2 AND THE CONSTRUCTION OF
A NEW DWELLING ON PROPOSED LOT 235A (SOUTHERN

LOT)
REPORTING MANAGER Matthew Edmonds
TRIM FILE REF 2019/392730
ATTACHMENTS 1 Assessment Report
2 Site Plan & Elevations
3 Clause 4.6

PURPOSE

To refer the attached application for determination due to directions provided by the Department of
Planning & Environment in relation to applications with a clause 4.6 variation to the building height
standard.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority approve Development Consent to DA2019/0378 for
subdivision of 1 lot into 2 and the construction of a new dwelling on proposed Lot 235A (southern
lot) on land at Lot 235 DP 4889, 50 Grandview Grove, Seaforth subject to the conditions outlined
in the Assessment Report.
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The application has been assessed against the Environmental Planning and Assessment Act 1979
(EP&A Act 1979), Environmental Planning and Assessment Regulations 2000 (EP&A Regulations
2000), relevant Environmental Planning Instruments (EPIs) and Council policies. Based on a detailed
assessment of the proposal against the applicable planning controls, the proposal is suitable and is an
appropriate development for the subject site. Accordingly, based on the detailed assessment contained in
this report, itis recommended that the application be approved.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Manly Local Environmental Plan 2013 - 4.6 Exceptions to development standards

Manly Development Control Plan - 4.1.2 Height of Buildings (Incorporating Wall Height, Number of
Storeys & Roof Height)

SITE DESCRIPTION

Property Description: Lot 235 DP 4889 , 50 Grandview Grove SEAFORTH NSW
2092
Detailed Site Description: The Assessing Officer conducted a site visit on 9 July 2019.

The subject site consists of one (1) allotment located on the
northern side of Grandview Grove.

The site is irregular in shape with frontages of 22m along
Grandview Grove and 50.96m along Munoora Street, and a
depth of 22.8m. The site has a surveyed area of 1,364m?2.

The site is located within the R2 Low Density
Residential zone and is clear of structures.

The site slopes approximately 5m from north to south and
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LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPSs)

SEPP 55 - Remediation of Land

Clause 7 (1) (a) of SEPP 55 requires the Consent Authority to consider whether land is contaminated.
Council records indicate that the subject site has been used for residential purposes for a significant
period of time with no prior land uses. In this regard it is considered that the site poses no risk of
contamination and therefore, no further consideration is required under Clause 7 (1) (b) and (c) of
SEPP 55 and the land is considered to be suitable for the residential land use.

SEPP (Building Sustainability Index: BASIX) 2004

A BASIX certificate has been submitted with the application (see Certificate No. 1003345S 02 dated 21
March 2019). A condition has been included in the recommendation of this report requiring compliance
with the commitments indicated in the BASIX Certificate.

SEPP (Infrastructure) 2007

Ausgrid
Clause 45 of the SEPP requires the Consent Authority to consider any development application (or an

application for modification of consent) for any development carried out:

e within or immediately adjacent to an easement for electricity purposes (whether or not the
electricity infrastructure exists).

e immediately adjacent to an electricity substation.
within 5.0m of an overhead power line.

e includes installation of a swimming pool any part of which is: within 30m of a structure
supporting an overhead electricity transmission line and/or within 5.0m of an overhead electricity
power line.

Comment:
The proposal was referred to Ausgrid. No response has been received within the 21 day statutory
period and therefore, it is assumed that no objections are raised and no conditions are recommended.

Manly Local Environmental Plan 2013

Is the development permissible? Yes

74



75

ATTACHMENT 1
Assessment Report

ITEM NO. 3.2 - 24 JULY 2019



76

ATTACHMENT 1
Assessment Report

ITEM NO. 3.2 - 24 JULY 2019



ATTACHMENT 1
Assessment Report

ITEM NO. 3.2 - 24 JULY 2019

standard.

(4) Development consent must not be granted for development that contravenes a development
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant's written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by Clause 4.6(3). There are two separate matters for consideration
contained within Clause 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

Comment:

The Applicant’s written request (attached to this report as an Appendix) has demonstrated that the
objectives of the development standard are achieved, notwithstanding the non-compliance with the
development standard. In doing so, the Applicant’s written request has adequately demonstrated that
compliance with the development standard is unreasonable or unnecessary in the circumstances of this
case as required by Clause 4.6(3)(a).

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant's
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by ¢l 4.6(3)(b), the grounds relied on by the applicant in the written
request under cl 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning”is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

Section 1.3 of the EPA Act reads as follows:

1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,
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(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection of the
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

The Applicant's written request argues, in part:

e The proposed development is consistent with the underlying objectives or purposes of the
standards as demonstrated in Section 4.1;

e The proposed development is consistent with the underlying objective or purpose of the R2 Low
Density Residential Zone as demonstrated in Section 4.2;

e The proposed development would lead to a preferred development for the adjoining proposed
lot forming part of the subdivision;

e  The development will maintained neighbouring amenity as well as the amenity of the public
domain;

e The proposed development is consistent with the desired character of the Site and surrounding
Seaforth area;

e The proposed development would not result in significant environmental or amenity impacts.

The arguments raised by the Applicant are agreed with by the Assessing Officer. The elements that
breach the height of buildings development standard are of minimal consequence and impact, and
result in a preferred design outcome. To reduce the roof form in order to provide compliance would
achieve a lesser design quality for the resultant dwelling house, thus (in conjunction with the
assessment of the proposal against the development standard and zone objectives below)
demonstrating that the non-compliance with the height of building development standard results in a
better outcome.

In this regard, the Applicant’s written request has demonstrated that the proposed development is an
orderly and economic use and development of the land, and that the structure is of a good design that
will reasonably protect and improve the amenity of the surrounding built environment, therefore
satisfying Section 1.3 (c) and (g) of the EPA Act. Therefore, the applicant's written request has
adequately demonstrated that there are sufficient environmental planning grounds to justify
contravening the development standard as required by Clause 4.6 (3)(b). Therefore, Council is satisfied
that the applicant’s written request has adequately addressed the matters required to be demonstrated
by Clause 4.6(3).

Clause 4.6 (4)(a)(ii) (Public Interest) assessment:
Clause 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Height of Buildings development standard and the
objectives of the R2 Low Density Residential zone. An assessment against these objectives is provided
below.
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Objectives of Development Standard
The underlying objectives of the standard, pursuant to Clause 4.3 — ‘Height of buildings’ of the MLEP
2013 are addressed as follows:

(1) The objectives of this clause are as follows:

a) to provide for building heights and roof forms that are consistent with the topographic
landscape, prevailing building height and desired future streetscape character in the locality,
Comment:

The proposed development provides a detached dwelling house with a pitched roof form. This
pitched roof form is the only breaching element of the proposed development. Many of the
properties along the northern side of Grandview Grove and within the immediate vicinity include
similarly pitched roof forms and building heights, including the adjacent property at No 48
Grandview Grove, which reaches a higher reduced level. As such, despite the non-compliance
with the height of building development standard, the proposed development is consistent with,
and complementary to, existing development in the locality, particularly in relation to height, roof
form and character.

b) to control the bulk and scale of buildings,

Comment:

The proposed development breaches the maximum roof height control with the MDCP 2013, but
is otherwise wholly compliant with the applicable built form controls. The proposed roof heightis
consistent with existing development in the streetscape, as demonstrated above. Additionally, the
proposed development is compliant with the floor space ratio set by the MLEP 2013, which
controls bulk and scale. As such, the proposed development is demonstrated to be of suitable,
and controlled, bulk and scale, despite the non-compliance with the height of building
development standard.

¢) to minimise disruption to the following:

(i) views to nearby residential development from public spaces (including the harbour and
foreshores),

(i) views from nearby residential development to public spaces (including the harbour and
foreshores),

(iii) views between public spaces (including the harbour and foreshores),

Comment:

The proposed development is adequately designed and sited so as not to disrupt significant
views to, from, or between public or private spaces.

d) to provide solar access to public and private open spaces and maintain adequate sunlight
access to private open spaces and to habitable rooms of adjacent dwellings,

Comment:

The proposed development is adequately designed and sited so as not to result in unreasonable
overshadowing to adjacent properties or the subject site.

e) to ensure the height and bulk of any proposed building or structure in a recreation or
environmental protection zone has regard to existing vegetation and topography and any other
aspect that might conflict with bushland and surrounding land uses.

Comment:

Not applicable. The subject site is zoned R2 Low Density Residential.

Zone Objectives
The underlying objectives of the R2 Low Density Residential zone are addressed as follows:
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CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Manly Local Environment Plan;

Manly Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPIs

Consistent with the objects of the Environmental Planning and Assessment Act 1979

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
Manly Local Environment Plan 2013;

Manly Development Control Plan 2013; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions. The proposed is supported
by an acceptable request to vary the development standard set by Clause 4.3 Height of Buildings of the
Manly LEP 2013. The provided written request adequately demonstrates that compliance with the
development standard is unreasonable or unnecessary, and adequately demonstrates sufficient
environmental planning grounds for the noncompliance. In this regard the application is considered to be
acceptable and is recommended for approval.

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION
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(i) in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under

that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benefit of the
development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.

(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative requirement.

General Requirements

(a)

Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

e 7.00am to 5.00 pm inclusive Monday to Friday,

e 8.00am to 1.00 pm inclusive on Saturday,

e No work on Sundays and Public Holidays.
Demolition and excavation works are restricted to:

e 8.00am to 5.00 pm Monday to Friday only.
(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether

the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).
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At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.

The applicant shall bear the cost of all works associated with the development that

occurs on Council's property.

No building, demolition, excavation or material of any nature and no hoist, plant and

machinery (crane, concrete pump or lift) shall be placed on Council's footpaths,

roadways, parks or grass verges without Council Approval.

Demolition materials and builders' wastes are to be removed to approved

waste/recycling centres.

No trees or native shrubs or understorey vegetation on public property (footpaths,

roads, reserves, etc.) or on the land to be developed shall be removed or damaged

during construction unless specifically approved in this consent including for the

erection of any fences, hoardings or other temporary works.

Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

i) Building/s that are situated in the immediate vicinity of a public place and is
dangerous to persons or property on orin the public place

iii) Building/s that are to be demolished

iv) For any work/s that is to be carried out

v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.

(1 Child resistant fencing is to be provided to any swimming pool or lockable
cover to any spa containing water and is to be consistent with the following;

Relevant legislative requirements and relevant Australian Standards (including
but not limited) to:
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(i) Swimming Pools Act 1992

(i) Swimming Pools Amendment Act 2009

(iii) Swimming Pools Regulation 2008

(iv) Australian Standard AS1926 Swimming Pool Safety

(v) Australian Standard AS1926.1 Part 1: Safety barriers for swimming
pools

(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for
swimming pools.

(2) A'KEEP WATCH' pool safety and aquatic based emergency sign, issued by

Royal Life Saving is to be displayed in a prominent position within the pool/spa
area.

(3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a manner
that does not cause pollution, erosion or run off, is separate from the irrigation
area for any wastewater system and is separate from any onsite stormwater
management system.

(4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

4.

Policy Controls
Northern Beaches 7.12 Contributions Plan 2019

A monetary contribution of $7,064.22 is payable to Northern Beaches Council for the provision
of local infrastructure and services pursuant to section 7.12 of the Environmental Planning &
Assessment Act 1979 and the Northern Beaches Section 7.12 Contributions Plan 2019. The
monetary contribution is based on a development cost of $706,422.46.

The monetary contribution is to be paid prior to the issue of the first Construction Certificate or
Subdivision Certificate whichever occurs first, or prior to the issue of the Subdivision Certificate
where no Construction Certificate is required. If the monetary contribution (total or in part)
remains unpaid after the financial quarter that the development consent is issued, the amount
unpaid (whether it be the full cash contribution or part thereof) will be adjusted on a quarterly
basis in accordance with the applicable Consumer Price Index. If this situation applies, the cash
contribution payable for this development will be the total unpaid monetary contribution as
adjusted.

The proponent shall provide to the Certifying Authority written evidence (receipt/s) from Council
that the total monetary contribution has been paid.

The Northern Beaches Section 7.12 Conftributions Plan 2019 may be inspected at 725 Pittwater
Rd, Dee Why and at Council's Customer Service Centres or alternatively, on Council's website
at www.northernbeaches.nsw.gov.au

This fee must be paid prior to the issue of the Construction Certificate. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority.
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Reason: To provide for contributions in accordance with the Contribution Plan to fund the
provision of new or augmented local infrastructure and services.

5. Security Bond

A bond (determined from cost of works) of $2,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security to ensure the rectification of any damage that may
occur to the Council infrastructure contained within the road reserve adjoining the site as a
result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment)
is payable for each kerb inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition
work commencing, details demonstrating payment are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

6. On-site Stormwater Detention Compliance
Certification of Drainage plans detailing the provision of On-site Stormwater Detention in
accordance with Northern Beaches Council's MANLY SPECIFICATION FOR ON-SITE
STORMWATER MANAGEMENT 2003 and the concept drawing by Ibrahim Stormwater
Consultants, job number C9004-13445 and dated 14/6/2019. Details demonstrating compliance
are to be submitted to the Principal Certifying Authority prior to the issue of the Construction
Certificate

Reason: To ensure engineering works are constructed in accordance with relevant standards
and Council's specification.

7. Structural Adequacy and Excavation Work
Excavation work is to ensure the stability of the soil material of adjoining properties, the
protection of adjoining buildings, services, structures and / or public infrastructure from damage
using underpinning, shoring, retaining walls and support where required. All retaining walls are
to be structurally adequate for the intended purpose, designed and certified by a Structural
Engineer, except where site conditions permit the following:
(a) maximum height of 900mm above or below ground level and at least 900mm from any
property boundary, and
(b) Comply with AS3700, AS3600 and AS1170 and timber walls with AS1720 and AS1170.
Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the Construction Certificate.

Reason: To provide public and private safety.

8. Vehicle Crossings Application
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A Driveway Levels and Formwork Inspections Application shall be made with Council subject to
the payment of the fee in accordance with Council’'s Fees and Charges. The fee includes all
Council inspections relating to the driveway construction and must be paid. Approval of the
application by Council is to be submitted to the Principal Certifying Authority prior to the issue of
the Construction Certificate.

Reason: To facilitate suitable vehicular access to private property.

Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure the development is constructed in accordance with appropriate standards.

Indicative Building Footprint Lot 235B

Consent is not granted for the indicative building footprint on proposed Lot 235B. The indicative
building footprint on Lot 235B is to be deleted from plans. Development on proposed lot 235B is
subject to a separate future application. Details demonstrating compliance with this condition
are to be submitted to the satisfaction of the Certifying Authority prior to the issue of the
Construction Certificate.

Reason: To ensure retention of Tree 1 Magnolia grandifolia, Tree 2 Magnolia grandiflora, and
Tree 3 Glochidion ferdinandi (Cheese Tree).

11.

12.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

Public Liability Insurance - Works on Public Land

Any person or contractor undertaking works on public land must take out Public Risk Insurance
with a minimum cover of $20 million in relation to the occupation of, and approved works within
Council’s road reserve or public land, as approved in this consent. The Policy is to note, and
provide protection for Northern Beaches Council, as an interested party and a copy of the Policy
must be submitted to Council prior to commencement of the works. The Policy must be valid for
the entire period that the works are being undertaken on public land.

Reason: To ensure the community is protected from the cost of any claim for damages arising
from works on public land.

Tree Protection Measures

Tree protection fencing shall be installed around the existing trees to be retained on site,
identified as T1 - Magnolia grandiflora, T2 - Magnolia grandiflora, and T3 - Glochidion
ferdinandi, within the Arboricultural Impact Assessment prepared by Naturally Trees, located
along the northern boundary to No. 6 Munoora Street.

Fencing shall consist of minimum 1.8m high x 2.4m length standard wire mesh construction
fencing in accordance with Australian Standard AS 4687-2007 - Temporary Fencing &
Hoardings, with fencing to be set at least 3 metres from the existing tree trunks to protect the
tree protection zone.

Additionally, the Certifying Authority or a Project Arborist AQZ Level 5 must ensure that:
i) the activities listed in section 4.2 of AS4970- 2009 Protection of Trees on Development Sites,
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do not occur within the tree protection zone of any tree, and

ii) any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree, or any other tree to be retained on the site during the construction, is undertaken
using the protection measures specified in sections 4.5.3 and 4.5.6 of that standard.

The tree protection measures and fencing specified in this clause must:
i) be in place before work commences on the site, and

ii) be maintained in good condition during the construction period, and
iii) remain in place for the duration of the construction works.

Note. A separate permit or development consent may be required if the branches or roots of a
protected tree on the site or on an adjoining site are required to be pruned or removed.

Reason: To ensure tree protection is provided and maintained.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

13.

14.

15.

16.

Road Reserve
The public footways and roadways adjacent to the site shall be maintained in a safe condition at
all times during the course of the work.

Reason: Public safety.

Property Boundary Levels

The property boundary levels shall match the existing levels except where modified for the
vehicular crossing. The applicant shall design and construct having regard for the existing
levels. No approval is granted for any change to existing property alignment levels to
accommodate the development. Details demonstrating compliance are to be submitted to the
Principal Certifying Authority.

Reason: To maintain the existing profile of the nature strip/road reserve

Vehicle Crossings

The provision of vehicle crossing 3 metres wide at Grandview Grove in accordance with
Northern Beaches Council Drawing No A4-3330/1 N and specifications. An Authorised Vehicle
Crossing Contractor shall construct the vehicle crossing and associated works within the road
reserve in plain concrete. All redundant laybacks and crossings are to be restored to
footpath/grass. Prior to the pouring of concrete, the vehicle crossing is to be inspected by
Council and a satisfactory “Vehicle Crossing Inspection” card issued. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority.

Reason: To facilitate suitable vehicular access to private property.

Tree and Vegetation Protection

a) Existing trees and vegetation shall be retained and protected as follows:

i) all trees and vegetation within the site as shown on the Survey Plan and Site Plans, excluding
exempt vegetation under the relevant planning instruments of legislation,

ii) all trees and vegetation located on adjoining properties,

iii) all road reserve trees and vegetation.

b) Tree protection shall be generally undertaken as follows:

i) all tree protection shall be in accordance with AS4970- 2009 Protection of Trees on
Development Sites,
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ii) removal of existing tree roots greater than 25mm is not permitted without consultation with a
AQF Level 5 Arborist,

iii) existing ground levels shall remain under the tree protection zone of trees to be retained,
unless authorised by AQF Level 5 Arborist,

iv) any tree roots exposed during excavation with a diameter greater than 25mm within the tree
protection zone must be assessed by an AQF Level 5 Arborist. Details including photographic
evidence of works undertaken shall be submitted to the Certifying Authority,

v) to minimise the impact on trees and vegetation to be retained and protected, no excavated
material, building material storage, site facilities, nor landscape materials are to be placed within
the canopy dripline of trees and other vegetation required to be retained,

vi) no tree roots greater than 25mm diameter are to be cut from protected trees unless
authorised by a AQF Level 5 Project Arborist on site,

vii) all structures are to bridge tree roots greater than 25mm diameter unless directed by a AQF
Level 5 Arborist on site,

viii) excavation for stormwater lines and all other utility services is not permitted within the tree
protection zone, without consultation with a AQF Level 5 Arborist, including advice on root
protection measures,

ix) should either or all of vi), vii) and viii) occur during site establishment and construction works,
a AQF Level 5 Arborist shall provide recommendations for tree protection measures. Details
including photographic evidence of works undertaken shall be submitted by the Arborist to the
Certifying Authority,

X) any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree or any other tree to be retained during the construction works, is to be undertaken
using the protection measures specified in sections 4.5.3 and 4.5.6 of AS 4970-2009,

xi) tree pruning to enable construction shall not exceed 10% of any tree canopy, and shall be in
accordance with AS4373-2009 Pruning of Amenity Trees.

c) All protected trees are to be retained for the life of the development, or for their safe natural
life. Trees that die or are approved for removal must be replaced with a locally native canopy
tree.

Reason: To retain and protect significant planting on development and adjoining sites.

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE
OCCUPATION CERTIFICATE

17. Landscape Works
Landscaping shall be implemented in accordance with the landscape plans numbered 1 of 2
and 2 of 2, prepared by Riverview Landscape Designs, issue D, dated 27.06.2019, and inclusive
of the following requirements:
i) the documented street tree planting to Munoora Street (Eucalyptus haemastoma), shall be
changed to Eucalyptus botryoides,
ii) the documented street tree planting to Grandview Grove (Eucalyptus botryoides), shall be
changed to Eucalyptus haemastoma,
iii) street tree planting shall be completed in accordance with the typical tree planting detail, and
set a minimum of 2 metres from the kerb.

Prior to the issue of an Occupation Certificate, a landscape report prepared by a landscape
architect or landscape designer shall be submitted to the Certifying Authority, certifying that the
landscape works have been completed in accordance with the Landscape Plan and any
conditions of consent.

Reason: To ensure that the landscape treatments are installed to provide landscape amenity.
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Condition of Retained Vegetation

Prior to the issue of an Occupation Certificate, a report prepared by an AQF Level 5 Arborist
with qualifications in arboriculture/horticulture, shall be submitted to the Certifying Authority,
assessing the health and impact on existing trees required to be retained (T1, T2, and T3) as a
result of the proposed development, including the following information:

i) compliance to any Arborist recommendations for tree protection and excavation works.

ii) extent of damage sustained by vegetation as a result of the construction works.

iii) any subsequent remedial works required to ensure the long term retention of the vegetation.

Reason: To retain and protect significant planting on development sites.

Authorisation of Legal Documentation Required for Onsite Detention

The original completed request forms (NSW Land Registry standard forms 13PC and/or 13RPA)
must be submitted to Council, with a copy of the Works-as-Executed plan (details overdrawn on
a copy of the approved drainage plan), hydraulic engineers certification and Compliance
Certificate issued by an Accredited Certifier in Civil Works. Details demonstrating compliance
are to be submitted to the Principal Certifying Authority prior to the issue of any interim / final
Occupation Certificate.

Reason: To create encumbrances on the land.

Registration of Encumbrances for On-site Stormwater Detention

A copy of the certificate of title demonstrating the creation of the positive covenant and
restriction for on-site storm water detention as to user is to be submitted. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority prior to the issue of any
interim / final Occupation Certificate.

Reason: To identify encumbrances on land.

Reinstatement of Kerb

All redundant laybacks and vehicular crossings shall be reinstated to conventional kerb and
gutter, footpath or grassed verge as appropriate with all costs borne by the applicant. Details
demonstrating compliance are to be submitted to the Principal Certifying Authority prior to the
issue of any interim / final Occupation Certificate.

Reason: To facilitate the preservation of on street parking spaces.

On-Site Stormwater Detention Compliance Certification

Upon completion of the on-site stormwater detention (OSD) system, certification from a
consulting engineer and a “work as executed” (WAE) drawing certified by a registered surveyor
and overdrawn in red on a copy of the approved OSD system plans are to be provided to
Council. Details demonstrating compliance are to be submitted to the Principal Certifying
Authority prior to the issue of any interim / final Occupation Certificate.

Reason: To ensure stormwater disposal is constructed to Council’s satisfaction.
Positive Covenant and Restriction as to User for On-site Stormwater Detention
A positive covenant shall be created on the title of the land requiring the proprietor of the land to

maintain the on-site stormwater detention structure in accordance with the standard
requirements of Council. The terms of the positive covenant are to be prepared to Council's
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standard requirements at the applicant’s expense and endorsed by Northern Beaches Council's
delegate prior to lodgement with NSW Land Registry Services. Northern Beaches Council shall
be nominated as the party to release, vary or modify such covenant. A restriction as to user
shall be created on the title over the on-site stormwater detention system, restricting any
alteration to the levels and/or any construction on the land. The terms of such restriction are to
be prepared to Council’'s standard requirements at the applicant's expense and endorsed by
Council prior to lodgement with NSW Land Registry Services. Northern Beaches Council shall
be nominated as the party to release, vary or modify such restriction. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority prior to the issue of any
interim / final Occupation Certificate.

Reason: To ensure the on-site detention and/or pump system is maintained to an appropriate
operational standard.

CONDITIONS THAT MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF ANY STRATA
SUBDIVSION OR SUBDIVISION CERTIFICATE

26.

27.

28.

29.

30.

Provision of Services for Subdivision

The applicant is to ensure all services including, water, electricity, telephone and gas are
provided, located and certified by a registered surveyor on a copy of the final plan. Details
demonstrating compliance are to be submitted to the Principal Certifying Authority prior to the
issue of the Subdivision Certificate.

Reason: To ensure that utility services have been provided to the newly created lots

Services

All utilities/services and street lighting is to be installed by the applicant/developer. Certification
is to be provided to Council stating the above requirement has been complied with. Details
demonstrating compliance are to be submitted to the Principal Certifying Authority prior to the
issue of the Subdivision Certificate.

Reason: Public safety and to ensure services have been provided for the newly created lots.

Survey Plan - Construction Identification

A declaration by a registered surveyor shall be provided to Council as evidence that all
construction has been effected within the appropriate property, easement boundaries and rights
of carriageway. This shall be in the form of a copy of the final subdivision or easement plan, with
the distances from the boundaries to the edges of these structures endorsed in red thereon and
signed by the surveyor. Details demonstrating compliance are to be submitted to the Principal
Certifying Authority prior to the issue of the Subdivision Certificate.

Reason: To ensure accurate location of buildings, access and services.

Sydney Water Compliance Certification

A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be obtained from
Sydney Water Corporation. Application must be made through an authorised Water Servicing

Co-ordinator. Details demonstrating compliance are to be submitted to the Principal Certifying
Authority prior to the issue of the Subdivision Certificate.

Reason: To ensure compliance with the statutory requirements of Sydney Water.

Easement for Services
An easement for services (under the provisions of Section 88B of the Conveyancing Act) is to
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be created on the final plan of subdivision and the accompanying 88B instrument to ensure all
utility services are located within the appropriate easement(s). Details demonstrating
compliance are to be submitted to the Principal Certifying Authority prior to the issue of the
Subdivision Certificate.

Reason: Council's Subdivision standards and statutory requirements of the Conveyancing Act
1919.

Subdivision Certificate Application

Prior to the issue of the Subdivision Certificate, a completed Subdivision Certificate form, a final
plan of subdivision prepared in accordance with the requirements of the Conveyancing Act 1919
are to be submitted to Council. Nine copies of the final plan of subdivision are to be submitted.
All plans of survey are to show connections to at least two Survey Co-ordination Permanent
Marks. The fee payable is to be in accordance with Council’s fees and charges.

Reason: Statutory requirement of the Conveyancing Act 1919.
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ITEM 3.3

REPORTING MANAGER
TRIM FILE REF
ATTACHMENTS

PURPOSE

REPORT TO DEVELOPMENT DETERMINATION PANEL MEETING

ITEM NO. 3.3-24 JULY 2019

DA2019/0055 - 9 MINKARA ROAD, BAYVIEW - CONSTRUCTION
OF A DWELLING HOUSE

Renee Ezzy
2019/392742

1 Assessment Report
2 Site Plan & Elevations
3 Clause 4.6

To refer the attached application for determination due to directions provided by the Department of
Planning & Environment in relation to applications with a clause 4.6 variation to the building height

standard.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority refuse Development Consent to DA2019/0055 for
construction of a dwelling house on land at Lot 40 DP 28908, 9 Minkara Road, Bayview, subject
to the conditions outlined in the Assessment Report.
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Public exhibition of the proposal resulted in two (2) submissions relating to compliance with the
conditions of consent and protection of the existing bush land on the site and is currently the subject of
compliance action in relation to the illegal clearing of protected bushland and unauthorised storage of
shipping containers on the site.

Councils NECC (Bushland and Biodiversity) do not support the proposal as it is inconsistent with the
objectives of PLEP Clause 7.6 Biodiversity, Pittwater 21 DCP Clause B4.18 Heathland/Woodland
Vegetation, and the NSW Biodiversity Conservation Act 2016. The proposal also does not provide
adequate supporting information required by the controls and consideration for supporting biodiversity
information to accompany a new proposal.

The subject site is located within bushfire prone land and the Bushfire Threat Assessment was referred
to the NSW RFS for comment. The NSW RFS raised several concerns with the bush fire consultants
assessment of the bushfire risk and were not satisfied that the proposed development would be sited
outside of a radiant heat exposure of 29kW/m2 as is required.

Based on a detailed assessment of the proposal against the applicable planning controls, it is
considered that the proposal is not suitable or appropriate development for the subject site.

The application has been assessed against the Environmental Planning and Assessment Act 1979
(EP&A Act 1979), Environmental Planning and Assessment Regulations 2000 (EP&A Regulations
2000), relevant Environmental Planning Instruments (EPIs) and Council policies. The outcome of this
assessment is detailed within this report.

Accordingly, based on the detailed assessment contained in this report, it is recommended that the
application be refused.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Noitification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Pittwater Local Environmental Plan 2014 - 4.6 Exceptions to development standards
Pittwater Local Environmental Plan 2014 - 7.6 Biodiversity protection
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Pittwater 21 Development Control Plan - A4.6 Ingleside Locality
Pittwater 21 Development Control Plan - B4.18 Heathland/\Woodland Vegetation

SITE DESCRIPTION

Property Description: Lot 40 DP 28908 , 9 Minkara Road BAYVIEW NSW 2104

Detailed Site Description: The subject site consists of one allotment located on the
western side of Minkara Road, Bayview.

The site is irregular in shape with a frontage of 324.787m
along Minkara and a depth of 102.475m. The site has a
surveyed area of 2.163ha.

The site is located within the RU2 Rural Landscape zone.
The site is currently vacant except for three shipping
containers.

The site slopes from the rear western boundary down to the
eastern front boundary with a slope of approximately 32%.

The whole site was densely vegetated, however, since
approximately the end of 2016, areas of the site (in the
location of the proposed dwelling) has been cleared and
earthworks undertaken without Council approval. There is
evidence that there are native and

threatened species present on the site. More details are
provided under site history and NECC (Bushland and
Biodiversity) referral comments.

Detailed Description of Adjoining/Surrounding
Development

Adjoining and surrounding development is characterised by
residential development. To the north, south and west of the
site are single residential dwellings on large lots. To the east
of the site is Aveo Retirement Village and Minkara Aged
Care Facility. Along the western rear boundary of the site is
an unformed road.
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The site is currently the subject of several Building Compliance investigations which are detailed below:

EPA2018/0302 - Investigation lllegal Land Use - Shipping containers on site with no consent
Order issued - 20/11/2018

Council received a complaint alleging that unauthorised building use have been undertaken at the site.
An inspection undertaken by Council Officer on 23 October 2018 revealed the following observations:

e That an additional shipping container had been placed on the site and the property is being
used to facilitate the storage of earth moving machinery and equipment.

The owner provided representation that two of the shipping containers would be removed and one
would be used for the storage of horticultural tools and equipment. The use of one shipping container
was considered fair and reasonable by Council.

A site inspection undertaken on 20 June 2019 revealed that the site was still being used to store earth
moving machinery and that the two shipping containers had not been removed.

The matter is still under investigation.

EPA2018/0288 - Investigation lllegal Land Use - Land clearing
NOI Issued - 20/11/2018

Council received a complaint alleging that unauthorised earthworks have been undertaken at the site.
An inspection undertaken by Council Officer on 23 October 2018 and 29 October 2018 revealed the
following observations:

e  Further earthworks had been undertaken on the property that is not considered exempt
development and as a result has breached the Stop Works Order (EPA2018/0069) issued on 6
April 2018.

The property is being used to temporary store earthmoving machinery.
Inadequate siltation and erosion control where loose spoilffill has been placed.

The matter is still under investigation pending the out come of the current Development Application.

EPA2018/0278 - Investigation lllegal Land Use - Land clearing
Order Issued - 20/11/2018

A development control order was served on 6 April 2018 advising the owner of the site to stop carrying
out all further earthworks and vegetation removal from the allotment that does not meet the
development control set out within the State Environmental Planning Policy- (Exempt and Complying) -
2008 .

Council received a complaint alleging that further unauthorised earthworks and land clearing had been
undertaken since the issuing of a stop works Order by Council on 6 April 2018.

A site inspection undertaken 23 October 2018, revealed that further earthworks had been carried out
and Council is of the opinion that the stop works order has been breached. An inspection undertaken by
Council Officer on 23 October 2018 revealed the following observations:

e  That further earthworks and land clearing had been undertaken since the last inspection that
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Ariel mapping of the area revealed that earthworks and vegetation removal has occurred since

the period between 13 June 2018 to 14 September 2018.

As a result of the above, Council reissued the stop works Order as dated above on this Development
Control Order.

The matter is still under investigation, pending outcome of the current Development Application.

PROPOSED DEVELOPMENT IN DETAIL

The proposal is seeking approval for the construction of a new dwelling with swimming pool and spa
located in the middle of the site, an on-site wastewater treatment system, carport and driveway from
Minkara Road. The proposal includes the following:

Basement

Foyer and stairs,
Home Cinema,
Garden tool store,
Pool equipment,
Gym,

Dark room,
Games room,
Retreat.

Level 1

Entrance, foyer, stairs and lift,

Lounge and bar,

Billiards room,

Kitchen, dining, pantry and cellar,

Laundry and storage,

Family room,

Access to outdoor terrace and swimming pool.

Level 2

Office, stairs and hall,
Guest Bedroom, dressing room and bathroom,
Terrace,

Four bedrooms, Bedroom 1 with dressing room and ensuite.

Qutside

Driveway,

Carport and turning area,
Swimming pool and spa,
Outdoor terrace,
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Percentage variation to requirement: Chimney - 16.47%
Roof - 15.29%
Wall - 7.05%

Assessment of request to vary a development standard:

The following assessment of the variation to Clause 4.3 - Height of Buildings development standard, has
taken into consideration the recent judgement contained within Initial Action Pty Ltd v Woollahra Municipal
Council [2018] NSWLEC 118.

Clause 4.6 Exceptions to development standards:

(1) The objectives of this clause are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,

(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

Comment:
Clause 4.3 - Height of Buildings development standard is not expressly excluded from the operation of
this clause.

(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks to
justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes a development
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and

(i) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by cl 4.6(3). There are two separate matters for consideration contained

within cl 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
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circumstances of the case, and

Comment:

The Applicant’s written request (attached to this report as an Appendix) has demonstrated that the
objectives of the development standard are achieved, notwithstanding the non-compliance with the
development standard.

In doing so, the Applicant’s written request has adequately demonstrated that compliance with the
development standard is unreasonable or unnecessary in the circumstances of this case as required by
cl 4.6(3)(a).

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant’'s
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written
request under ¢l 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning”is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:

1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection of the
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

The applicants written request argues, in part:
e 'The proposed development has a roof ridge at 147.35m AHD along its southern wing, 7.1m

above natural ground level at the western end up to 9.25m at its stepped down eastern end.
This ridge point is 50m from the neighbouring property boundary to the south and 54m from the
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street alignment'

e 'The building height limit for this site is 8.5m above natural ground level on the Height of Building
Map. This means the roof structure exceeds the height limit by up to 0.75m at its eastern end.
The highest wall height above natural ground level is 9.1m in the same location, exceeding the
height limit by 0.6m’,

e 'Due to the large distances between the building and neighbouring properties, and Minkara
Road, the additional height shall cause no overshadowing problems or loss of view issues',

e 'Alarge portion of the site shall be left in its natural woodland state where canopy trees
exceeding the height of the building will ensure the dwelling doesn't dominate the landscape'.

The proposal does not comply with the maximum building height development standard. An
assessment of the plans provided shows that the chimney on the South Elevation has a maximum
height of 9.9m above natural ground level, which is highest point of the building. The location of non-
compliance with the height is where the land begins to naturally slopes away. The southern elevation
chimney will be constructed of natural sandstone and the building will be colours and materials that will
blend in with the natural environment of the site.

It is agreed that due to the proximity of the proposal to the street and adjoining properties as well as the
landscaping to be retained on the site, that this non-compliance will not create an unreasonable impact
with regards to view loss, overshadowing and bulk and scale. Overall , it is considered that demanding

full compliance with Councils maximum height standard is unnecessary for this proposal.

In this regard, the applicant’s written request has demonstrated that the proposed development is an
orderly and economic use and development of the land, and that the structure is of a good design that
will reasonably protect and improve the amenity of the surrounding built environment, therefore
satisfying cls 1.3 (c) and (g) of the EPA Act.

Therefore, the applicant's written request has adequately demonstrated that there are sufficient
environmental planning grounds to justify contravening the development standard as required by cl 4.6

(3)(b).

Therefore, Council is satisfied that the applicant’'s written request has adequately addressed the
matters required to be demonstrated by cl 4.6(3).

Clause 4.6 (4)(a)(ii) (Public Interest) assessment:

cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Height of Buildings development standard and the

objectives of the RU2 Rural Landscape zone. An assessment against these objectives is provided
below.
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Objectives of development standard

The underlying objectives of the standard, pursuant to Clause 4.3 — ‘Height of buildings’ of the PLEP
2014 are:

(1) The objectives of this clause are as follows:

a) to ensure that any building, by virtue of its height and scale, is consistent with the desired
character of the locality,

Comment:

The proposal will be below the height of the existing tree canopy on the site and uses building
colours and materials that will harmonise with the natural environment. On sites that have little
opportunity for trees or are visually dominate single storey buildings are preferred, however, this
site is surrounded by dense bushland and trees and will be screened from the street and
surrounding properties. In regards to the height of the dwelling, the proposal is consistent with
the relevant criteria of desired character of the locality.

b) to ensure that buildings are compatible with the height and scale of surrounding and nearby
development,

Comment:

Immediately to to the west of the site are large single storey dwellings on cleared lots. To the
north and south are one to two storey residential dwellings on more steeply sloping and
vegetated lots, which are similar to the the subject site. To the east of the site is Aveo Minkara
Residential Aged Care Facility. Aveo Minkara Residential Aged Care Facility has buildings of
varying heights from one to three stories with varying building bulk and scale. Aveo Minkara
Residential Aged Care Facility is also surrounded by dense bushland which is similar to the
subject site. The height and scale of the proposal is compatible with the sites and scale of
development to the north, south and west which have similar site conditions to the subject site.

¢) to minimise any overshadowing of neighbouring propetrties,

Comment:
Due to the proposed location of the dwelling, the proposal will not result in overshadow of the
adjoining neighbouring properties.

d) to allow for the reasonable sharing of views,

Comment:
The proposed location of the dwelling and its distance to the adjoining sites will maintain a
reasonable sharing of views.

e) to encourage buildings that are designed to respond sensitively to the natural topography,

Comment:

The site has a moderate slope from the rear western boundary to the front eastern boundary.
From the rear and sides of the dwelling the proposal will present as a two stories, and three
stories from the front. Excavation will be required to construct the basement level. A more
sympathetic design could have been utilised to limit the amount of excavation on the site,
however, this would have resulted in a larger building footprint. It is considered that the design of
the proposal responds sufficiently to the natural topography of the site.
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f) to minimise the adverse visual impact of development on the natural environment, heritage
conservation areas and heritage items.

Comment:

The proposed building form provides a bulk, scale and design that will sit below the bushland and
canopy trees that are to be retained on the site. The proposal will also use colours and materials
that blend into the natural environment. The design will ensure that the proposal will not present
an unreasonable visual impact on the natural environment, heritage conservation areas and
heritage items.

However, it is considered that a reduced version of the proposed dwelling sited more
appropriately to minimise unnecessary additional clearing for the APZ would be more suitable
response to the site constraints. The size and location of the proposal is not supported due to
impact on remaining native bushland, threatened species and their habitat from further clearing to
satisfy bushfire APZ.

Zone objectives
The underlying objectives of the RU2 Rural Landscape zone are:

e Toencourage sustainable primary industry production by maintaining and enhancing the natural
resource base.

Comment:
The proposal is for a new residential dwelling which is permitted in the zone.

e  To maintain the rural landscape character of the land.

Comment:

The proposal is for a residential dwelling. The majority of the site will remain undeveloped which
is consistent with the surrounding sites and will maintain the rural landscape character of the
land.

e To provide for a range of compatible land uses, including extensive agriculture.

Comment:
The proposal is permitted in the zone and compatible on the site.

e To ensure that development in the area does not unreasonably increase the demand for public
services or public facilities.

Comment:
The proposed single residential dwelling will not unreasonably increase the demand for public
services or public facilities.

e To minimise conflict between land uses within this zone and land uses within adjoining zones
Comment:
Surrounding development consists of residential dwellings and an aged care facility. The

proposal is consistent with the existing land uses and is likely to cause conflict between land
uses within this zone and land uses within adjoining zones.
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The location of the proposal and the required APZ means that landscaping on the site such as canopy
trees and native vegetation cannot be integrated into the design of the dwelling as per the desired
character of the locality. Additionally, no landscape plan was provided with the application to show what
landscaping will take place on the site and what trees and bushland is to be retained.

Furthermore, the development is to be designed to be safe from hazards. The application was referred
to the NSW RFS, who raised several concerns with the Bushfire Assessment submitted.

The location, design and condition of the existing site are not consistent with Ingleside desired future
character and an alternate design and location could provide an better outcome for the natural
environment and provide a development that is consistent with the desired future character of the
locality.

B4.18 Heathland/Woodland Vegetation

As detailed in the NECC (Bushland and Biodiversity) comments earlier in this report the proposal does
not meet the requirements of the control.

This application was assessed against the objectives of PLEP Clause 7.6 Biodiversity, PDCP Clause
B4.18 Heathland/Woodland Vegetation, and the NSW Biodiversity Conservation Act 2016. The property
is also mapped as bushfire prone land and "Major Habitat" within Pittwater's wildlife corridor mapping.
Any development application must consider proposal options which are compliant with applicable PLEP
and PDCP controls, specifically:

e Development shall retain and enhance habitat and wildlife corridors for threatened species,
endangered populations, endangered ecological communities and other locally native species.

e Development shall not reduce or degrade habitat for locally native species, threatened species,
endangered populations or endangered ecological communities.

A substantial portion of the native intact bushland on the site was cleared prior to lodgement of this DA.
The cleared area is located largely within the footprint of the proposed development. As such, there can
be little consideration for ways to avoid and minimise impacts as per the application of mitigation
hierarchy.

The proposed development will result in a substantial loss of native vegetation (including canopy trees)
and wildlife habitat on the site. The proposal as submitted does not demonstrate that the objectives of
relevant Natural Environment controls have been taken into account in designing and siting the
development, nor is it evident that the proponent has made an effort to avoid direct or indirect impacts
to the site's biodiversity values.

Given that the existing submission does not achieve compliance with PLEP and PDCP controls, the
applicant is encouraged to consider a redesign of the proposal. It is noted that this DA includes
additional impacts compared to the previous application. Any new proposal should incorporate a
substantially reduced footprint (with reconsideration of the need for non-ancillary elements) and
demonstrate feasible measures to avoid impacts to the site's biodiversity values.

Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause B4.18 Heathland/\Woodland
Vegetation of the PDCP.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES
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Refer to Assessment by Council's Natural Environment Unit elsewhere within this report.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Pittwater Local Environment Plan;

Pittwater Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, in this regard the application
is not considered to be acceptable and is recommended for refusal.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Inconsistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Inconsistent with the aims of the LEP

Consistent with the objectives of the relevant EPls

Inconsistent with the objects of the Environmental Planning and Assessment Act 1979

In summary, a detailed assessment has been required for the following specific issues:

e Bushfire Prone Land, the application was referred to the NSW RFS who raised concerns with
the Bush Fire Assessment Report provided.

o Non-compliance with the biodiversity controls and legislation, Council's Natural Environment -
Biodiversity Section cannot support the application due to non-compliances with the Clause 7.6
Biodiversity of the Pittwater LEP 2014, Clause B4.18 Heathland/WWoodland Vegetation of the
Pittwater DCP and the NSW Biodiversity Conservation Act 2016.

e Inadequate supporting information required by the controls and consideration for supporting
biodiversity information, the insufficient and missing information includes the BDAR, Biodiversity
Management Plan, Arborist Report, Bushfire Assessment Report and Landscape Plan.

e Building Height, the proposal breaches the control with a height of 9.9m.

Ingleside Locality, the proposal does meet the Desired Future Character of the locality.

Based on a detailed assessment of the proposal against the applicable planning controls, it is
considered that the proposal is not suitable or appropriate development for the subject site.

It is considered that the proposed development does not satisfy the appropriate controls and that all
processes and assessments have been satisfactorily addressed.
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RECOMMENDATION

THAT Council, as the consent authority REFUSE Development Consent to Development Application
No DA2019/0055 for the Construction of a dwelling house on land at Lot 40 DP 28908,9 Minkara Road,
BAYVIEW, for the reasons outlined as follows:

1.

Pursuant to Section 4.15(1)(a)(i) and Section 4.15(1)(b)(i) Environmental Impacts of the
Environmental Planning and Assessment Act 1979 the proposed development is inconsistent
with the provisions of the Environmental Planning and Assessment Act 1979

Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 7.6 Biodiversity protection of
the Pittwater Local Environmental Plan 2014.

Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause A4.6 Ingleside Locality of
the Pittwater 21 Development Contral Plan.

Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause B4.18 Heathland/Woodland
Vegetation of the Pittwater 21 Development Control Plan.

Pursuant to Section 4.15(1)(e) of the Environmental Planning and Assessment Act 1979, the
proposed development is not in the public interest.
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Stephen Crosby
& Assoc. Pty Lid

12th December 2018

The General Manager
Northern Beaches Council
1 Park St.

MONA VALE NSW 2103

Dear Sir/Madam,
RE: DA for No.9 MINKARA ROAD,

BAYVIEW Lot 40 DP 28908
For J. Dick

Exceptions to development standard LEP 2014 Clause 4.6

Concurrent with the above Development Application we submit this letter addressing the

provisions of Pittwater Council LEP 2014, specifically cl. 4.3— Height of buildings regarding
development that exceeds the maximum height on Council's Heights of Buildings Map under the

provisions of LEP 2014 ¢1.4.6 Exceptions to development standards.

This document shall demonstrate compliance with the outcomes of LEP control 4.3 Height of

buildings with regard to the proposed family dwelling.

The proposed development has a roof ridge at 147.35m AHD along its southern wing,
7.1m above natural ground at the western end up to 9.25m at its stepped down eastern
end. This ridge point is 50m from the neighbouring property boundary to the south and
54m from the street alignment.

The building height limit for this site is 8.5m above natural ground level on the Height of
Buildings Map. This means the roof structure exceeds the height limit by up to 0.75m at
its eastern end. The highest wall height above natural ground is 9.1m in the same
location, exceeding the height limit by 0.6m.

Due to the large distances between the building and neighbouring properties, and Minkara
Road, the additional height shall cause no overshadowing problems or loss of view issues.

A large portion of the site shall be left in its natural woodland state where canopy trees
exceeding the height of the building will ensure the dwelling doesn't dominate the
landscape.

LEF 2014 Section 4.3 Height of buildings — assessment;

(1) Objectives:

(a) The proposed dwelling is entirely consistent in form and height with similar dwellings
on large sloping sites in the Pittwater area.

(b) Due to the size of this, and neighbouring properties, buildings are seen as isolated
entities, when visible at all,

SCOTLAND ISLAND NSW 2105 Mab : 0409 047 513
PO Box 204 CHURCH POINT NSW 2105 E: scrosby@internode.on.net
Reg. Office: 48 ROBERTSON ROAD SCOTLAND ISLAND NSW 2105 ABN/ACN 39 002 145155
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(c) Due to the large boundary setbacks for the dwelling there are no overshadowing issues
affecting neighbouring properties as a result of the proposal.

(d) No residences overlook this site and views from neighbouring properties are
unaffected as a result of the proposal.

() The building sits comfortably on the existing terrain, stepping down the hillside.
(f) There are no heritage items affected by the proposal.

(2D) (a) That portion of the south facade above the 8.5m height limit is 3m2 (75%
eaves), being 1.2% of the total 248m2 south elevation.

(b) The objectives of the clause are met as outlined above.

Pittwater LEP 2014 cl. 4.6 Exceptions to development standards sets out the parameters for
varying a development standard such as cl. 4.3 Height of buildings described above. Compliance
with the relevant provisions of ¢l 4.6 is achieved as follows:

(1) (a) Itis appropriate to allow the small increase in wall height in this instance.
(b) Consistency in building form as a whole is better achieved by allowing this small
height increase.
(2) Development consent may be granted for this development,
(3)(a) As demonstrated above compliance with the development standard cl.4.3 is
unreasonable and unnecessary in this case, and,
(b) there are sufficient environmental planning grounds to justify contravening the
development standard in this instance.
(4) (a) (i) the proposed non-compliance with the development standard is modest in scale
and typical of current roof forms.
(ii) the architectural merit of the proposed development will be in the public

interest.
(5) The minor contravention in the height control is not of State significance.
(6) The development doesn't involve sub-division.

(8) A BASIX Certificate shall be lodged the Development Application

This development application demonstrates compliance with the outcomes of LEP control 4.3
Height of buildings with regard to the proposed dwelling.

The applicant looks forward to Council’s concurrence with the merits of the arguments put
forward here, and using its discretion under LEP 2014 cl. 4.6 Exceptions to development
standards sets aside the requirements under cl. 4.3 Height of buildings where they might impact
the proposal.

Yours sincerely,

S5 Loy

STEPHEN CROSBY for the applicant
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ITEM 3.4

REPORTING MANAGER
TRIM FILE REF
ATTACHMENTS

PURPOSE

REPORT TO DEVELOPMENT DETERMINATION PANEL MEETING

ITEM NO. 3.4 - 24 JULY 2019

DA2019/0060 - 8A TUTUS STREET, BALGOWLAH HEIGHTS -
DEMOLITION WORKS AND CONSTRUCTION OF A NEW
DWELLING HOUSE

Matthew Edmonds
2019/392821

1 Assessment Report
2 Site Plan & Elevations
3 Clause 4.6

To refer the attached application for determination as required under adopted delegations of the

Charter.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority approve Development Consent to DA2019/0060 for
demolition works and construction of a new dwelling house on land at Lot 11 DP 863364, 8A
Tutus Street, Balgowlah Heights, subject to the conditions outlined in the Assessment Report.
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Subject to conditions of consent, the proposed development is considered to be consistent with the
outcomes and objectives of the relevant legislation, plans and policies, and is recommended for
approval.

As the cost of works of the development exceeds $1 million, and as more than 3 submissions were
received, the application is referred to the the Development Determination Panel for determination. The
matter is also required to be determined by the Development Determination Panel as the proposal
involves a variation to a development standard of more than 10%.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Manly Local Environmental Plan 2013 - Zone R2 Low Density Residential

Manly Local Environmental Plan 2013 - 4.4 Floor space ratio

Manly Development Control Plan - 3.4.3 Maintenance of Views

Manly Development Control Plan - 4.1.4 Setbacks (front, side and rear) and Building Separation
Manly Development Control Plan - 4.1.5 Open Space and Landscaping

Manly Development Control Plan - 4.1.9 Swimming Pools, Spas and Water Features

SITE DESCRIPTION

Property Description: Lot 11 DP 863364 , 8 A Tutus Street BALGOWLAH
HEIGHTS NSW 2093
Detailed Site Description: The site is irregular in shape, with a maximum depth of

24 .45m, a maximum width of 30.48m and a total area of
604.9m?. The site is essentially landlocked, with no frontage
to Tutus Street. However, vehicular and pedestrian access
is gained from Tutus Street via rights of carriageway
burdening both 6 and 8 Tutus Street. The site also benefits
from easements for drainage services across a down slope
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Setback non-compliance

Comment: Submissions have been received on behalf of the property owners of 8 Tutus Street
in objection to the setbacks of the proposal, and in particular, non-compliance with the 6m front
setback, 8m rear setback and southern side setback prescribed by clause 4.1.4 of MDCP 2013.
As discussed with respect to this development control, the site does not have a frontage to the
street and is irregular in shape, such that the standard front, rear and two side approach cannot
be applied. Noting the limited depth of the site, particularly the southern portion, the imposition
of the 6m front setback and 8m rear setback control would sterilise the site, to a point where a
dwelling could not be accommodated on the land.

With this in mind, the side setback control was considered to be most reasonably applied in
relation to the setbacks to all boundaries. Whilst the proposed development is marginally non-
compliant in relation to the western boundary that adjoins 8 Tutus Street, the proximity of the
dwelling does not create any adverse impacts upon the amenity of the adjoining dwelling,
particularly as the development is maintained well below the maximum building height in this
location. It is noted that the proposed western setback is comparably increased compared to the
existing nil setback to that boundary, and the visual impact of the development will be screened
by existing and proposed landscaping along both sides of the common boundary.

The submissions make reference to a proposed 556mm setback to the southern boundary when
a 851mm setback is required. However, it is not known as to how either of these figures were
derived. As discussed with regard to clause 4.1.4 of MDCP 2013, there is a minor (600mm) non-
compliance between the lounge room and the southern boundary, However, this non-
compliance is limited to Level 1 and does not attribute to any unreasonable impacts upon
adjoining properties.

Height non-compliance

Comment: Submissions have been received in objection to the proposed height non-
compliance. At the time of lodgement, the proposed dwelling marginally exceeded the 8.5m
height limit along the eastern facade. However, this non-compliance has been resolved and the
entire dwelling is maintained below the 8.5m height limit.

Total Open Space non-compliance

Comment: A submission has been received which objects to the shortfall of Total Open Space
proposed, attributing this non-compliance to excessive FSR. However, the Total Open Space
calculation is not the inverse of the FSR calculation, and can include above ground terraces and
balconies, which have been limited in the proposed development. As discussed with regard to
clause 4.1.5 of MDCP 2013, the proposed dwelling could readily achieve compliance with the
minimum Total Open Space requirement by converting the proposed roof gardens and flat
roofed areas into balconies/terraces. However, the proposed roof gardens and flat roofs are
considered to provide greater amenity for adjoining properties and a greater level of consistency
with the objectives of the development control, which place greater emphasis on landscaping,
as opposed to hard surface recreation areas.

Replacement planting
Comment: A submission has been received in objection to the lack of replacement plantings
proposed to compensate for the loss of Tree 1, with other submissions received raising concern

with regard to the amount of canopy trees proposed and the associated impacts upon views.
The application proposes three x Tristaniopsis Laurina, however the landscape plan has not
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Has the applicant's submission addressed the relevant criteria?

Pursuant to clause 4.6(4) of MLEP 2013, consent can only be granted if the consent authority is
satisfied that the applicant's written request to vary the development standard has addressed the
criteria of clause 4.6(3) of MLEP 2013. The application was supported by a detailed submission
(attached) addressing the provisions of clause 4.6 of MLEP 2013. The submission has been
considered with regard to the criteria of clause 4.6(3) of MLEP 2013, as follows:

a. That compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case,

Comment: In accordance with the decision of the NSW LEC in the matter of Wehbe v Pittwater
Council [2007] NSWLEC 827, one way in which strict compliance with a development standard
may be found to be unreasonable or unnecessary is if it can be demonstrated that the objectives
of the standard are achieved, despite non-compliance with the development standard. The
applicant's submission has satisfactorily demonstrated that the proposed development standard
will achieve consistency with the objectives of the FSR development standard, and as such, strict
compliance with the 0.4:1 FSR calculation is considered to be unreasonable and unnecessary in
the circumstances of this application.

b. That there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment: In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC
118, "environmental planning grounds" were found to be grounds that relate to the subject matter,
scope and purpose of the EP&A Act, including the objects prescribed by clause 1.3 of that Act.

The applicant's submission highlights the following reasons/grounds for the proposed departure
from the FSR development standard:

The site is irregular and constrained,

The proposal is more responsive to current controls that that which exists on the site,

The proposal provides for a greater level of amenity for occupants of the proposal and
adjoining properties,

The proposal is a skilful design with high architectural merit,

The proposal is consistent with a permitted variation in clause 4.1.3.1 of MDCP 2013,
which provides that the FSR should be calculated based on the prescribed minimum lot
size (750m?) rather than the undersized lot size (604.9m?). The proposal complies with the
variable FSR calculation prescribed by MDCP 2013, the application of which promotes
orderly development.

The applicants submission is considered to establish sufficient environmental planning grounds,
consistent with objects 1.3(c) and (g) of the EP&A Act.

Therefore, the consent authority can be satisfied that the applicant's request has satisfactorily
addressed the matters required by clause 4.6(3) of MLEP 2013.

Is the proposal in the public interest?

Under the provisions of clause 4.6(4)(a) of MLEP 2013, consent must not be granted to a proposal that
contravenes a development standard unless the proposed development (as a whole) will be in the
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public interest because it is consistent with the objectives of the particular standard and the objectives
for development within the zone in which the development is to be carried out.

The proposal is considered to be consistent with the objectives of the FSR development standard, as
follows:

e To ensure the bulk and scale of development is consistent with the existing and desired
streetscape character,

Comment: The proposed development is generally hidden from view as seen from Tutus Street.
The development will appear as a one and two storey dwelling as seen from Beatty Street, of a
character and scale that is consistent with the existing and desired streetscape. The proposed
development is well articulated, with a reduced upper floor, to ensure that the bulk and scale of
the proposal is appropriately minimised.

e To control building density and bulk in relation to a site area to ensure that development does
not obscure important landscape and townscape features,

Comment: Whilst the proposed development will result in minor impacts to views currently
enjoyed from adjoining properties, the level of impact is not unreasonable in the context of the
site. Furthermore, the development will not unreasonably obscure important landscape and
townscape features, noting that each property will retain significant whole views. The density
and bulk of the proposed development is considered to be an appropriate solution to the
constrained and undersized allotment.

e To maintain an appropriate visual relationship between new development and the existing
character and landscape of the area,

Comment: The proposed development will enhance views available to occupants of the subject
site, without unreasonably impacting upon views currently enjoyed from adjoining dwellings. The
proposed development will sit appropriately within the context, in a manner that is consistent
with the character and landscape of the area.

e To minimise adverse environmental impacts on the use or enjoyment of adjoining land and the
public domain,

Comment: As discussed in response to the submissions received and with regard to specific
controls, the proposed development will not adversely impact upon the enjoyment of use of
adjoining properties.

e To provide for the viability of business zones and encourage the development, expansion and
diversity of business activities that will contribute to economic growth, the retention of local
services and employment opportunities in local centres.

Comment: Not applicable.
Furthermore, as discussed in further detail separately above, the proposal is considered to be
consistent with the relevant objectives of the R2 Low Density Residential Zone.

Therefore, the consent authority can be satisfied that the proposal is in the public's interest.

Has concurrence been obtained?
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3.4.3 Maintenance of Views

The proposed development will impact upon views currently enjoyed by adjoining properties and
submissions in objection to the development have been received in this regard from and on behalf of
the owners of 6, 8 and 10 Tutus Street. The impact upon views from each of these properties is
considered individually, with respect to this development control and the Views Planning Principle
developed by the NSW LEC in the matter of Tenacity Consulting v Warringah Council [2004] NSWLEC
140.

6 Tutus Street

Partially obscured views of Manly Harbour, across to North Head, are available from the ground floor
rear living room and adjacent terrace of 6 Tutus Street. From the Master Bedroom on the first floor of
the dwelling at 6 Tutus Street, this view is expanded to include Manly Wharf and distant ocean views
beyond. All views available to the dwelling at 6 Tutus Street are obtained across the rear boundary
(across the subject site) and across the common side boundary of 4 Tutus Street.

As demonstrated by Figure 1, the proposed development will impact upon a portion of the partially
obscured/filtered distant views currently enjoyed from the ground floor of 6 Tutus Street. Itis noted that
the photos were taken during winter, when the deciduous trees were generally free of any foliage. The
extent of obstruction associated with vegetation is likely to be greater during the remainder of the year.
The impact upon the views currently enjoyed from the lower level of 6 Tutus Street is considered to be
minor.

The adjoining property owner has also raised concern with regard to the impact of vegetation on the top
of the garage roof. The proposed plantings atop of the garage have the potential to become a dense
hedge, with a maximum height of 1.5m, which will result in additional loss of water and foreshore views.
As such, a condition of consent is recommended to require the garage roof top planter to comprise
ground covers with a maximum height of 500mm.
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e To maintain and enhance the existing streetscape including the desired spatial proportions of
the street, the street edge and the landscape character of the street.

Comment: The proposed development is generally screened from view, and the areas of non-
compliance will not be perceived from the public domain.

e Toensure and enhance local amenity by providing privacy, equitable access to light, sunshine
and air movement, facilitating view sharing and maintaining adequate space between buildings
to limit impacts on views and vistas from private and public spaces, defining and adding
character to the streetscape including the provision of adequate space between buildings to
create a rhythm or pattern of spaces, and facilitating safe and adequate traffic conditions
including levels of visibility around comer lots at the street intersection.

Comment: The setbacks of the proposed dwelling in relation to the common boundaries do not
attribute to any unreasonable impacts with respect to solar access, view sharing or visual
privacy. The western facade of the upper floor is limited in width, with two minor windows
within recesses in the facade, and is maintained well below the maximum permitted building
height and wall height. The southern facade of the lounge room room is sited in the same
approximate location as that of the existing dwelling, with adequate spatial separation and
landscaping to the dwelling to the south-east. As expressed above, the subject site is a bit of an
anomaly in the subdivision pattern of the area, and as such, irrespective of the setbacks
proposed, the proposed dwelling will never be able to contribute to the rhythm or pattern of
surrounding dwellings. However, the proposal is not inconsistent with the siting of the dwelling
on the neighbouring battle-axe subdivision, which features limited or nil setbacks to the majority
of the common boundaries.

e To promote flexibility in the siting of buildings.

Comment: The siting and scale of the proposed development is considered to be an appropriate
design solution for the somewhat irregular and constrained site. Whilst the majority of the
proposal is setback consistent with the minimum setback prescribed, two minor areas of the
dwelling extend within the minimum setbacks. However, these setbacks are considered to be
acceptable on merit, consistent with the objective to promote flexibility in the siting of buildings.

e To enhance and maintain natural features by accommodating planting, including deep soil
zones, vegetation consolidated across sites, native vegetation and native trees, ensuring the
nature of development does not unduly detract from the context of the site and particularly in
relation to the nature of any adjoining Open Space lands and National Parks, and ensuring the
provisions of State Environmental Planning Policy No 19 - Urban Bushland are satisfied.

Comment: The siting of the proposed development provides adequate deep soil zones and
landscaping across the site, despite non-compliance with the minimum setback requirements.

e To assistinappropriate bush fire asset protection zones.
Comment: The setbacks proposed facilitate access around the property, and the design of the

development is consistent with the provisions of Planning for Bushfire Protection 2006.

Overall, the siting of the proposed development is consistent with the objectives of the setback control
and the proposal is considered to be acceptable on merit.
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4.1.5 Open Space and Landscaping

Minimum Total Open Space required: 363m? or 60% of the site area
Total Open Space proposed: 277m? or 46% of the site area

Minimum Landscaped Area required: 145.2m? or 40% of the required area of Total Open Space
Landscaped Area proposed: 165.6m? or 46% of the required area of Total Open Space

The proposed development falls short with respect to the requirement for 60% of the site to be Total
Open Space.

However, the Total Open Space calculation is not considered to accurately represent the proposed
landscaped treatment of the site, as roof top gardens and areas less than 3m in width are required to
be excluded from this calculation. If these areas were able to be included within the Total Open Space
calculation, the calculation would be considerably increased to 412.6m? or 68% of the site area.

The scale of the proposed dwelling is compatible with that of surrounding dwellings, and has a lesser
footprint than that which currently exists on the site. Furthermore, the proposed development provides a
landscaped area calculation in excess of the minimum prescribed, to ensure consistency with the
objectives of the control, as follows:

e Toretain and augment important landscape features and vegetation including remnant
populations of native flora and fauna.

Comment: The proposed development will result in an enhancement of vegetation on the
subject site. Whilst Tree 1, a mature Angophora costata, is proposed for removal, the tree is in a
state of decline and is recommended for removal irrespective of the works proposed.

e To maximise soft landscaped areas and open space at ground level, encourage appropriate tree
planting and the maintenance of existing vegetation and bushland.

Comment: The proposed development will maximise soft surface area, with landscaped areas in
excess of the minimum requirements prescribed by this control. The application was supported
by a detailed landscape plan which demonstrates appropriate tree planting and the
enhancement of vegetation on the site. The extent of open space at ground level is considered
to be appropriate with respect to the context of the site, with additional elevated areas proposed
in response to the slope of the land.

e  To maintain and enhance the amenity (including sunlight, privacy and views) of the site, the
streetscape and the surrounding area.

Comment: The non-compliant Total Open Space calculation does not attribute to any
unreasonable impacts upon the amenity of neighbouring properties. If anything, the shortfall
increases the amenity of adjoining properties by avoiding excessive elevated balconies that
could be included just to achieve technical compliance with this control.

e To maximise water infiltration on-site with porous landscaped areas and surfaces and minimise
stormwater runoff.

Comment: The short fall of Total Open Space does not attribute to inconsistency with this
objective, with deep soil landscaping provided in excess of the minimum areas required. As
such, water infiltration is considered to be maximised.

e To minimise the spread of weeds and the degradation of private and public open space.
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Comment: A condition of consent can be imposed to ensure that the site is eradicated of any
weeds, and that the proposed landscaped treatment is maintained appropriately for the life of
the development.

e To maximise wildlife habitat and the potential for wildlife corridors.

Comment: The site is not located within a wildlife corridor. However, the proposal will resultin
an enhancement of landscaping on site, to maximise the potential for wildlife habitat.

Clause 4.1.5 of MDCP 2013 also requires a minimum of three locally native trees to be planted at the
subject site. The application is technically consistent with this requirement, with three x Tristaniopsis
Laurina proposed, in addition to a number of exotic trees and shrubs. However, Council's Landscape
Architect does not support the proposed landscape plan, as the two of the Tristaniopsis Laurina
proposed are sited in a manner that will restrict the future growth of the tree in the long term.

It is agreed that the proposed placement of a canopy tree immediately adjacent to the proposed
driveway is not appropriate, and in this regard, the landscape plan should be amended to delete this
proposed tree. However, there is no constraint upon the tree proposed in the north-west corner of the
site, and the tree proposed adjacent to the north-eastern terrace has adequate unencumbered space to
the north to compensate for the proximity of the proposed retaining wall in the medium term. The
placement of these two trees along the northern boundary is also responsive to views, in so far as they
will align with existing vegetation to minimise further impacts upon existing view corridors.

If deemed necessary, an additional canopy tree could be incorporated within one of the lawn areas
(either to the north of the living room, or to the north of the swimming pool) as adequate space and soil
levels are provided. However, noting the general enhancement of vegetation across the site, the
proposed development is considered to provide an appropriate landscape solution for the site, despite a
resultant shortfall of one lacally native canopy tree.

4.1.9 Swimming Pools, Spas and Water Features

The eastern edge of the proposed swimming pool extends approximately 1.5m above existing ground
level, resulting in inconsistency with the provisions of this clause which prescribe that swimming pools
should not be elevated more that 1m above natural ground level. However, an exception may be
considered if the setback to the boundary is equal to or greater than the above ground height of the
pool, and if the siting and design of the swimming pool does not detract from the amenity or character
of the locality. The eastern edge of the swimming pool is setback 1.6m from the eastern boundary,
100mm greater than the maximum above ground height proposed. Furthermore, the siting and design
of the proposed swimming pool will not impact upon the amenity or character of the neighbourhood. As
such, the above ground height of the proposed pool is considered to be acceptable, in accordance with
the expressed variation.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
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POLICY CONTROLS
Northern Beaches Section 7.12 Contributions Plan 2019
The proposal is subject to the application of Northern Beaches Section 7.12 Contributions Plan 2019.

A monetary contribution of $19,602 is required for the provision of new and augmented public
infrastructure. The contribution is calculated as 1% of the total development cost of $1,960,200.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Manly Local Environment Plan;

Manly Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPls

Consistent with the objects of the Environmental Planning and Assessment Act 1979

The proposed development is a contextually appropriate and sensitive design solution for the
constrained site. The proposed new dwelling is compatible with the scale and character of surrounding
dwellings and has been designed to minimise impacts upon nearby properties, specifically with regard
to visual privacy and view sharing.

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION

Accordingly Council as the consent authority grant Development Consent to DA2019/0060 for
Demolition works and construction of a new dwelling house on land at Lot 11 DP 863364, 8 A Tutus
Street, BALGOWLAH HEIGHTS, subject to the conditions printed below:
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Reason: To ensure the work is carried out in accordance with the determination of Council and
approved plans.

Prescribed Conditions

(a)
(b)

(c)

(d)

All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).

BASIX affected development must comply with the schedule of BASIX commitments
specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:

(i) showing the name, address and telephone number of the Principal Certifying
Authority for the work, and

(ii) showing the name of the principal contractor (if any) for any building work and
a telephone number on which that person may be contacted outside working
hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed.

Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifying Authority for the development to which the
work relates (not being the Council) has given the Council written notice of the
following information:

(i) in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under

that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

Development that involves an excavation that extends below the level of the base of

the footings of a building on adjoining land, the person having the benefit of the
development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.

(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
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of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.
Reason: Legislative Requirement

General Requirements
(a) Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

e 7.00am to 5.00 pm inclusive Monday to Friday,
e 8.00am to 1.00 pm inclusive on Saturday,
e No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

e 8.00am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

(c) Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

(d) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

(e) Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.

() The applicant shall bear the cost of all works associated with the development that
occurs on Council’'s property.

(g) No building, demalition, excavation or material of any nature and no hoist, plant and
machinery (crane, concrete pump or lift) shall be placed on Council’'s footpaths,
roadways, parks or grass verges without Council Approval.

(h) Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.

(i) No trees or native shrubs or understorey vegetation on public property (footpaths,
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roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temporary works.

i Prior to the commencement of any development onsite for:
i) Building/s that are to be erected
i) Building/s that are situated in the immediate vicinity of a public place and is

dangerous to persons or property on orin the public place
iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

(k) Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.
(1 Child resistant fencing is to be provided to any swimming pool or lockable

cover to any spa containing water and is to be consistent with the following;

Relevant legislative requirements and relevant Australian Standards (including
but not limited) to:

(i) Swimming Pools Act 1992

i) Swimming Pools Amendment Act 2009

iii) Swimming Pools Regulation 2008

iv) Australian Standard AS1926 Swimming Pool Safety

V) Australian Standard AS1926.1 Part 1: Safety barriers for swimming
pools
(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for

swimming pools.

(2) A 'KEEP WATCH' pool safety and aquatic based emergency sign, issued by
Royal Life Saving is to be displayed in a prominent position within the pool/spa
area.

(3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a manner
that does not cause pollution, erosion or run off, is separate from the irrigation
area for any wastewater system and is separate from any onsite stormwater
management system.

(4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

4. Policy Controls
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Northern Beaches 7.12 Contributions Plan 2019

A monetary contribution of $19,602.00 is payable to Northern Beaches Council for the provision
of local infrastructure and services pursuant to section 7.12 of the Environmental Planning &
Assessment Act 1979 and the Northern Beaches Section 7.12 Contributions Plan 2019. The
monetary contribution is based on a development cost of $1,960,200.00.

The monetary contribution is to be paid prior to the issue of the first Construction Certificate or
Subdivision Certificate whichever occurs first, or prior to the issue of the Subdivision Certificate
where no Construction Certificate is required. If the monetary contribution (total or in part)
remains unpaid after the financial quarter that the development consent is issued, the amount
unpaid (whether it be the full cash contribution or part thereof) will be adjusted on a quarterly
basis in accordance with the applicable Consumer Price Index. If this situation applies, the cash
contribution payable for this development will be the total unpaid monetary contribution as
adjusted.

The proponent shall provide to the Certifying Authority written evidence (receipt/s) from Council
that the total monetary contribution has been paid.

The Northern Beaches Section 7.12 Confributions Plan 2019 may be inspected at 725 Pittwater
Rd, Dee Why and at Council's Customer Service Centres or alternatively, on Council's website
at www.northernbeaches.nsw.gov.au

This fee must be paid prior to the issue of the Construction Certificate. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority.

Reason: To provide for contributions in accordance with the Contribution Plan to fund the
provision of new or augmented local infrastructure and services.

5. Security Bond

A bond (determined from cost of works) of $10,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security to ensure the rectification of any damage that may
occur to the Council infrastructure contained within the road reserve adjoining the site as a
result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment)
is payable for each kerb inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition
work commencing, details demonstrating payment are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

To process the inspection fee and band payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE
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On-site Stormwater Detention Compliance

Certification of drainage plans detailing the provision of on-site stormwater detention in
accordance with Northern Beaches Council’'s Manly Specification for On-Site Stormwater
Management 2003 and the concept plans referenced in Condition 1 of this consent. Details
demonstrating compliance are to be submitted to the Principal Certifying Authority prior to the
issue of the construction certificate

Reason: To ensure engineering works are constructed in accordance with relevant standards
and Council's specification.

Structural Adequacy and Excavation Work

Excavation work is to ensure the stability of the soil material of adjoining properties, the
protection of adjoining buildings, services, structures and / or public infrastructure from damage
using underpinning, shoring, retaining walls and support where required. All retaining walls are
to be structurally adequate for the intended purpose, designed and certified by a Structural
Engineer, except where site conditions permit the following:

(a) maximum height of 900mm above or below ground level and at least 900mm from any
property boundary, and

(b) Comply with AS3700, AS3600 and AS1170 and timber walls with AS1720 and AS1170.
Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the Construction Certificate.

Reason: To provide public and private safety.

Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure the development is constructed in accordance with appropriate standards.

Compliance with Recommendations of Approved Reports

Written certification from a suitably qualified person(s) shall be submitted to the Principal
Certifying Authority, stating that all the works/methods/procedures/control
measures/recommendations approved by Council in the reports referenced in Condition 1 of this
consent have been incorporated into the construction certificate detail.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issuance of the construction certificate.

Reason: To ensure compliance with all endorsed recommendations.

Amendments to Landscape Plan
The approved Landscape Plan referenced in Condition 1 of this consent is to be amended, as
follows:

o  The Tristaniopsis laurina proposed immediately adjacent to the driveway/turntable is to
be removed, and

o  The Correa alba proposed in the roof garden atop of the garage is to be replaced with a
draping locally native grass/ground cover, with a maturity height of no more than
500mm.
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The amended landscape plan is to be submitted to the certifying authority prior to the issuance
of the construction certificate.

Reason: To ensure the landscape treatment of the site is appropriate and manageable.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

11.  Tree Protection Measures
Tree protection measures shall be undertaken as recommended in the Arboricultural Impact
Assessment referenced in Condition 1 of this consent.
A) The Principal Certifying Authority or Project Arborist must ensure that:
i) the activities listed in section 4.2 of AS4970- 2009 Protection of Trees on Development Sites,
do not occur within the tree protection zone of any tree on the lot or any tree on an adjoining
site, and
ii) any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree
or any other tree to be retained on the site during the construction, is undertaken using the
protection measures specified in sections 4.5.3 and 4.5.6 of that standard.
B) The tree protection measures specified in this clause must:
i) be in place before work commences on the site, and
ii) be maintained in good condition during the construction period, and
iii) remain in place for the duration of the construction works.

Note. A separate permit or development consent may be required if the branches or roots of a
protected tree on the site or on an adjoining site are required to be pruned or removed.

Reason: To ensure tree protection is provided and maintained.

12. Installation and Maintenance of Sediment and Erosion Control
Sediment and erosion controls must be installed in accordance with Landcom'’s ‘Managing
Urban Stormwater: Soils and Construction’ (2004). Techniques used for erosion and sediment
control on site are to be adequately maintained and monitored at all times, particularly after
periods of rain, and shall remain in proper operation until all development activities have been
completed and the site is sufficiently stabilised with vegetation.

Reason: To protect the surrounding environment from the effects of sedimentation and erosion
from the site

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

13.  Demolition Works - Asbestos
Should asbestos be present in the existing dwelling to be demolished, demolition works must be
carried out in compliance with WorkCover Short Guide to Working with Asbestos Cement and
Australian Standard AS 2601 2001 The Demolition of Structures.

The site must be provided with a sign containing the words DANGER ASBESTOS REMOVAL
IN PROGRESS measuring not less than 400 mm x 300 mm and be erected in a prominent
visible position on the site. The sign is to be erected prior to demolition work commencing and is
to remain in place until such time as all asbestos cement has been removed from the site and
disposed to a lawful waste disposal facility.
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All asbestos laden waste, including flat, corrugated or profiled asbestos cement sheets must be
disposed of at a lawful waste disposal facility. Upon completion of tipping operations the
applicant must lodge to the Principal Certifying Authority, all receipts issued by the receiving tip
as evidence of proper disposal.

Adjoining property owners are to be given at least seven (7) days’ notice in writing of the
intention to disturb and remove asbestos from the development site.

Reason: To ensure the long term health of workers on site and occupants of the building is not
put at risk unnecessarily.

Civil Works Supervision

All civil works approved in the Construction Certificate are to be supervised by an appropriately
qualified and practising Civil Engineer. Details demonstrating compliance are to be submitted to
the Principal Certifying Authority

Reason: To ensure compliance of civil works with Council’s specification for engineering works.

Traffic Control During Works

Lighting, fencing, traffic control and advanced warning signs shall be provided for the protection
of the works and for the safety and convenience of the public and others in accordance with
RMS Traffic Control At Work Sites Manual and to the satisfaction of the Principal Certifying
Authority. Traffic movement in both directions on public roads, and vehicular access to private
properties is to be maintained at all imes during the works

Reason: Public Safety

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE
OCCUPATION CERTIFICATE

16.

17.

Landscape Certification

A qualified Landscape Consultant is to submit a Certificate of Practical Completion to the
Principal Certifying Authority prior to the issue of the occupation certificate, stating the work has
been carried out in accordance with the approved Landscape Plan referenced in Condition 1 of
this consent, and as amended by any conditions of this consent.

Reason: This is to ensure the landscaping is planted in accordance with the approved plans.

Condition of retained vegetation

Prior to the issue of an Occupation Certificate, a report prepared by an AQF Level 5 Arborist (or
equivalent), shall be submitted to the Certifying Authority, assessing the health and impact of
trees and vegetation required to be retained as a result of the proposed development, including
the following information:

a) Compliance to Arborist recommendations for tree protection and excavation works.

b) Extent of damage sustained by vegetation as a result of the construction works.

c) Any subsequent remedial works required to ensure the long term retention of the
vegetation.

Reason: To ensure compliance with the requirement to retain and protect significant planting on
development sites, and protect the existing amenity that trees and/or bushland vegetation
provide.
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Authorisation of Legal Documentation Required for Onsite Detention

The original completed request forms (NSW Land Registry standard forms 13PC and/or 13RPA)
must be submitted to Council, with a copy of the Works-as-Executed plan (details overdrawn on
a copy of the approved drainage plan), hydraulic engineers certification and Compliance
Certificate issued by an Accredited Certifier in Civil Works. Details demonstrating compliance
are to be submitted to the Principal Certifying Authority prior to the issue of the occupation
certificate.

Reason: To create encumbrances on the land.

Registration of Encumbrances for On-site Stormwater Detention

A copy of the certificate of title demonstrating the creation of the positive covenant and
restriction for on-site storm water detention as to user is to be submitted. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority prior to the issue of any
interim / final Occupation Certificate.

Reason: To identify encumbrances on land.

On-Site Stormwater Detention Compliance Certification

Upon completion of the on-site stormwater detention (OSD) system, certification from a
consulting engineer and a “work as executed” (WAE) drawing certified by a registered surveyor
and overdrawn in red on a copy of the approved OSD system plans are to be provided to
Council.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the occupation certificate.

Reason: To ensure stormwater disposal is constructed to Council’'s satisfaction.

Positive Covenant and Restriction as to User for On-site Stormwater Detention

A positive covenant shall be created on the title of the land requiring the proprietor of the land to
maintain the on-site stormwater detention structure in accordance with the standard
requirements of Council. The terms of the positive covenant are to be prepared to Council's
standard requirements at the applicant’s expense and endorsed by Northern Beaches Council's
delegate prior to lodgement with NSW Land Registry Services. Northern Beaches Council shall
be nominated as the party to release, vary or modify such covenant.

A restriction as to user shall be created on the title over the on-site stormwater detention
system, restricting any alteration to the levels and/or any construction on the land. The terms of
such restriction are to be prepared to Council's standard requirements at the applicant's
expense and endorsed by Council prior to lodgement with NSW Land Registry Services.
Northern Beaches Council shall be nominated as the party to release, vary or modify such
restriction.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the occupation certificate.

Reason: To ensure the on-site detention and/or pump system is maintained to an appropriate

operational standard.

Compliance with Recommendations of Approved Reports
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Written certification from a suitably qualified person(s) shall be submitted to the Principal
Certifying Authority and Northern Beaches Council, stating that all the
works/methods/procedures/control measures/recommendations approved by Council in the
reports referenced in Condition 1 of this consent have been completed.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issuance of the occupation certificate.

Reason: To ensure compliance with recommendations endorsed by Council

23. Swimming Pool Requirements
The Swimming Pool shall not be filled with water nor be permitted to retain water until:

(a) All required safety fencing has been erected in accordance with and all other requirements
have been fulfilled with regard to the relevant legislative requirements and relevant Australian
Standards (including but not limited) to:

(i) Swimming Pools Act 1992;

(ii) Swimming Pools Amendment Act 2009;

(iii) Swimming Pools Regulation 2008

(iv) Australian Standard AS1926 Swimming Pool Safety

(v) Australian Standard AS1926.1 Part 1: Safety barriers for swimming pools

(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for swimming pools

(b) A certificate of compliance prepared by the manufacturer of the pool safety fencing, shall
be submitted to the Principal Certifying Authority, certifying compliance with Australian Standard
1926.

(c) Filter backwash waters shall be discharged to the Sydney Water sewer mains in
accordance with Sydney Water’s requirements. Where Sydney Water mains are not available in
rural areas, the backwash waters shall be managed onsite in a manner that does not cause
pollution, erosion or run off, is separate from the irrigation area for any wastewater system and
is separate from any onsite stormwater management system. Appropriate instructions of
artificial resuscitation methods.

(d) A warning sign stating 'YOUNG CHILDREN SHOULD BE SUPERVISED WHEN USING
THIS POOL’ has been installed.

(e) Signage showing resuscitation methods and emergency contact
(f) All signage shall be located in a prominent position within the pool area.
(g) Swimming pools and spas must be registered with the Division of Local Government.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the occupation certificate.

Reason: To protect human life.

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

24, Landscape Maintenance
Any existing landscaping required to be retained together with any additional landscaping
required by this Consent is to be maintained for the life of the development.
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Landscape works shall be maintained for a minimum period of 12 months following practical
completion. If any tree, shrub or groundcover required to be planted under this consent fails,
they are to be replaced with similar species to maintain the landscape theme and be generally in
accordance with the approved Landscape Plan referenced in Condition 1 of this consent, as
amended by any condition of this consent.

Reason: To maintain local environmental amenity and ensure landscaping continues to soften
the built form.

Environmental and priority weed control

Condition: All weeds are to be removed and controlled in accordance with the Biodiversity
Conservation Act 2016.

Reason: Preservation of environmental amenity.

Maintenance of Vehicular Turntable

The vehicular turntable is to be maintained to ensure the noise associated with its ongoing use
does not result in any unreasonable noise impacts to adjoining properties, in accordance with
the provisions of the Noise Policy for Industry (2017).

Reason: To ensure that noise levels are appropriately minimised for the life of the development.
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1.3.3. The proposed FSR exceeds the basic MLEP FSR maximum; however, it is within the provisions of clause
4.6(4)(a) and MDCP clause 4.1.3.1 Exceptions to FSR for Undersized Lots which, if applied, allows increased
FSR for such lots in this locality of 40% of 750m2 = 300m2; and when applied to the subject application the
FSR of 0.39.86:1 complies with the control.

The MDCP clause 4.1.3 states (Our ltalics):

“4.1.3.1 Exceptions to FSR for Undersized Lots”

“Note: On existing sites in Residential LEP Zones (including E3 & E4) with a site area less than the minimum lot
size required on the LEP Lot Size (LSZ) Map, Council may consider exceptions to the maximum FSR under LEP
clause 4.6 when both the relevant LEP objectives and the provisions of this DCP are satisfied. See LEP clause
4.6(4)(a).

The undersized nature of a lot is a matter that Council may consider in determining whether ‘compliance with
the standard is unreasonable or unnecessary in the circumstances of the case’ and ‘there is sufficient

environment planning grounds to justify contravening the development standard’ under LEP clause 4.6(3).”

1.3.3. The FSR Calculations based on the modified proposal (Drawing No. A201B) are as follows:

Site Area = 604.9m2 604.9m2
Base maximum FSR = 0.4:1 (40%) = 242m2
Proposed Gross Floor Area (GFA) = 299m2 (0.39:86:1 on a lot area of 750m2) 299m2
Proposed Gross Floor Area (GFA) excess to the basic MLEP numerical FSR control = 299 minus 242 57m2
Clause 4.6(4)(a) Provision for increased FSR which may be allowed for undersized allotments in 300m2
accordance with MDCP 4.1.3.1 planning figure 30 based on 750m = 750 x 40% = 300m2

Summary:
1. The proposed FSR based on the actual lot area of 604.9m2 = 0.47:1

2. The proposed FSR based on clause 4.6(4)(a) and MDCP clause 4.1.3.1 for a 750m2 lot = 0.39.86:1.
3. The proposed FSR complies with clause 4.6(4)(a) and MDCP clause 4.1.3.1 Exceptions to FSR for Undersized Lots
which may be accepted by the consent authority.
4. In our opinion, for the reasons stated in this application:
®  Theincreased floor area is justified on planning grounds under the MLEP provisions and the MDCP
clause 4.1.3.1 that may be applied to undersized lots.
*  Compliance with the MLEP basic numerical control is considered unreasonable and unnecessary and
would not result in any environmental benefits (refer to reasons in clause 3.2.5 Q5), and
®  There are sufficient environmental planning grounds to justify contravening the MLEP development
standard and to allow the increased FSR permissible under the Manly Development Control Plan — in
which situation, the proposal complies with a FSR of 0.39.86:1.

2.0. Authority to contravene a development standard

2.1. The authority to contravene a development standard is contained in clause 4.6 of the Manly Local
Environmental Plan (MLEP). This application is submitted to support the development application to Vary
Development Standards under the provisions of the MLEP Clause 4.6 — Exceptions to Development Standards;
and to apply the MDCP clause 4.1.3.1 for increase in floor area that may be allowed for undersized lots in a
locality.

2.2. Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment. It's assumed that the Northern Beaches
Council/consent authority holds the delegated authority of the Secretary, Department of Planning to approve
variations to numerical standards.

3.0. Assessment and Justification for Increased FSR and for Application of MDCP Clause 4.1.3.1 for
Undersized Lots

3.1. Relevant Land and Environment Court Judgements.
In assessing the proposal and preparing this clause 4.6 application we have had regard to relevant L&E Court
judgements as we understand them including Winton Property Group Limited v North Sydney Council [2001]
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NSW LEC46; Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 and a later judgement Randwick City
Council v Micaul Holdings Pty Ltd [2016] and Initial Action Pty Ltd v Woollahra Council [2018] NSW LEC118. Our
understanding of these judgments is briefly as follows:

s Thejudgement — Four2Five Pty Ltd — in essence that Clause 4.6 applications need to be more
detailed than the former SEPP 1 Applications and need to address the environmental grounds
particular to the circumstances, the proposed development and the site specific, as opposed to
grounds that could apply to any similar development on the site or in the vicinity.

e Thelater judgement — Randwick City v Micaul Holdings — suggests that the approachisless
restrictive than that adopted in the Four2Five judgement in that a clause 4.6 application would be
acceptable if it can substantiate that the variation sought did not cause environmental harm.

* Thejudgement — Initial Action v W oollahra Municipal Council — the consent authority to be
satisfied that the applicant’s written request demonstrates that compliance with the development
standard is unreasonable or unnecessary, there are sufficient environmental planning grounds to
justify contravening the development standard and the development is in the public interest.

3.2. Floor Space Ratio (FSR) Clause 4.6 - Exceptions to development standard — MLEP and MDCP 4.1.3.1.

3.2.1. Table - Exceptions and Response

Clause 4.6 Exceptions to
development standards

Response

(1) The objectives of this
clause are as follows:

{a) to provide an appropriate
degree of flexibility in
applying certain development
standards to particular
development,

(b) to achieve better
outcomes for and from
development by allowing
flexibility in particular
circumstances.

1. This is an unusual landlocked site situated behind and adjoining substantial dwellings
fronting Tutus Street with the subject property being accessed by way of registered
easements/ROWSs over two adjoining properties.

2. The existing dwelling does not comply with current planning numerical controls and
it's likely that any proposed alterations and additions to that dwelling would be less
compliant with potential for significant amenity issues. The proposed new
development is significantly more desirable.

3. In our opinion, the site requires flexibility in the application of numerical planning
controls in order to provide a dwelling and facilities suitable for a modern family and
which also respects the amenity of neighbours and facilitates excellence in
architecture.

4. We note the proposed new dwelling is non-compliant in some numerical setback
areas on the ground floor; however, the proposed development:

®  Provides substantially increased setbacks from the current dwelling on the
ground floor where complete compliance is difficult on this unusually shaped
landlocked site; however, in our opinion the proposed building location is
preferable to a two storey building with a mass spread across the site with
resultant view impacts.

®  Complies with the setbacks for the top level (L2).

*  Iscontained within the 8.5m height control and is significantly below that
height control for most of the proposed dwelling as clearly demonstrated in
the drawings below and drawings in the Clause 4.6 (4)(a)(i) Table assessment
response.

*  Provides for view sharing from neighbouring properties; and complies with
the view sharing principles established by the NSW Land and Environment
Court.

*  To achieve ground level setback compliance on the northern elevation would
unduly compromise the liveability of the dwelling and result in no
environmental impact improvements.

*  Overall the proposal when planning controls and objectives are assessed
against the nature of this landlocked site and adjoining properties — the
combined affect of the proposed height, setbacks and landscaping achieves a
sensible and appropriate planning and architectural outcome.
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{4) Development consent
must not be granted for
development that
contravenes a development
standard unless:

(a) the consent authority is
satisfied that:

(i) the applicant’s written
request has adequately
addressed the matters
required to be demonstrated
by subclause (3), and

(i) the proposed development
will be in the public interest
because it is consistent with
the objectives of the
particular standard and the
objectives for development
within the zone in which the
development is proposed to
be carried out, and

(b) the concurrence of the
Secretary has been obtained.

1. The proposal contravenes the basic FSR control under the MLEP 2013 of 0.4:1 by an
area of 57m2; but does not contravene the numerical control if the consent authority
allows the provisions to be applied for increased FSR for undersized lots in the locality.

3. Should the additional floor area not be allowed and the FSR be deemed non-
compliant then we submit for the reasons stated in this application that:

1. The proposed development is in the public interest because it is consistent
with the objectives of the F5R standard; and the objectives for development
within the land zone (R2 Low Density Residential); and that,

2. Strict compliance with the basic MLEP Floor Space ratio (FSR) would require a
redesign of portions of the building with a reduction of 57m2 of floor area -
with the resultant implications being:

*  Most probably would require a significant redesign of the ground floor
level along the northern side which would significantly impact on the
liveability of some rooms, and

*  Most probably eliminate part of the lower level (LO) resulting in a
reduction in excavation and leaving the lower level part basement
area or undercroft area.

. Would unlikely require any alteration to the upper floor design which
complies with height and setbacks.

*  These would be matters for the client and architect, however, in our
opinion, such reductions in floor area would not be in the best interest
of the architectural design, overall integrity of the building, would
compromise the liveability of the home - and would NOT result in any
community or neighbour benefit. (Refer to clause 3.2.5 Q5).

4. In Summary:

1. A reduction in floor area of 57m2 to comply with the basic MLEP FSR control would
have no impact on height or the upper level design and would not result in any change
to view sharing, which we assess as complying. We again note that if the provisions of

MDCP clause 4.1.3.1 are applied, which we consider warranted, there is no breach of

the FSR numerical control.

2. In our opinion, compliance with the basic MLEP FSR numerical control is
unreasonable and unnecessary in the circumstances of the case, for the reasons
outlined in this application; and noting that if the MDCP clause 4.1.3.1 are applied,
which we consider warranted, there is no breach of the FSR numerical control.

3. Overall the proposal when applicable planning controls and objectives are assessed
against the nature of this landlocked site and adjoining properties — the combined
effect of the architectural design, proposed height, setbacks and landscaping achieves
a sensible and appropriate planning and quality architectural outcome.

3.2.2. Clause 4.6 (4)(a)(i) Justification Assessment

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request seeking to

justify the contravention of the development standard has adequately addressed the matters required to be
demonstrated by Clause 4.6(3).

There are two separate matters for consideration contained within Clause 4.6 (3) and addressed as follows:

Clause 4.6 (4)(a)(i)

Response

{a) that compliance with the
development standard is
unreasonable or
unnecessary in the
circumstances of the case,

1. In our opinion, this application demonstrates throughout including this response
below that:
*  The objectives of the development standard are achieved through good design
— orientation, setbacks of the upper level (L2), articulation of elevations,
height, interesting roof design and landscaping.
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*  Any proposed new dwelling on this landlocked site will result in some degree of
negative impact and the proposal represents a quality, well considered and
architecturally significant dwelling that respects the constrained site, neighbours
and the locality.

®  The proposal, in our opinion, is an excellent design solution for this difficult
landlocked site and will result in minimal and acceptable impacts on adjoining
properties which are not greater than may reasonably be expected on this site in
this locality.

9. Critical planning objectives for amenity — including privacy and view sharing, are in our
opinion, well addressed in this proposal. There is some impact on existing views across
the subject land; however, the Land and Environment Court principles of view sharing
are achieved.

10. Strict compliance with the basic Floor Space ratio (FSR) would require a redesign of
portions of the building to achieve a reduction of 57m2 of floor area (Refer to clause

3.25Q5) - and:
*  Would unlikely require alteration to the upper floor design. Itis fully
compliant.

*  Most probably would require a redesign of the ground floor level along the
northern side which would significantly impact on the liveability of some
rooms, and

*  Most probably eliminate part of the lower level (LO) resulting in a reduction in
excavation and leaving the lower level part basement area or undercroft area.

*  This would be matters for the client and architect. However, in our opinion,
such reductions in floor area would not be in the best interest of the
architectural design, overall integrity of the building, would comprise the
occupants liveability of their home - and would NOT result in any community
or neighbour benefit.

*  Areduction if floor area to comply with the basic F5R control would have no

impact on height or the upper level design and would not result in any change
to view sharing (which complies with the L&E Court view sharing principles).

11. In our opinion, compliance with the basic MLEP FSR numerical control is

unreasonable and unnecessary in the circumstances of the case, for the reasons

outlined in this application (refer to clause 3.2.5 Q5); and noting that if the provisions

of clause 4.1.3.1 are applied to the lot (and which we consider are justified and
ropriate), then there is no FSR breach.

(b) that there are sufficient
environmental planning
grounds to justify
contravening the
development standard.

1. In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC
118, Preston CJ provides the following guidance (para 23) to inform the consent
authority’s finding that an applicant’s written request has adequately demonstrated that
that there are sufficient environmental planning grounds to justify contravening the
development standard:

‘As to the second matter required by cf 4.6(3)(b), the grounds relied on by the applicant in
the written request under cf 4.6 must be “environmen tal planning grounds” by their
nature: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival
phrase “environmental planning” is not defined, but would refer to grounds that relate to
the subject matter, scope and purpose of the EPA Act, including the objects in s 1.3 of the
EPA Act.”

2. Section 1.3 of the EPA Act reads as follows:

1.3 Objects of Act (cf previous s 5)

The objects of this Act are as follows:

{a) to promote the social and economic welfare of the community and a better
environment by the proper management, development and conservation of the State’s
natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic,
environmental and social considerations in decision-making about environmental
planning and assessment,

(c] to promote the orderly and economic use and development of land,
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{d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other
species of native animals and plants, ecological communities and their habitats,

{f) to promote the sustainable management of built and cultural heritage (including
Aboriginal cultural heritage),

{g) to promote good design and amenity of the built environment,

{h) to promote the proper construction and maintenance of buildings, including the
protection of the health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and
assessment between the different levels of government in the State,

(j) to provide increased op portunity for community participation in enviranmental
planning and assessment.

3. In our opinion, this application demonstrates that there are sufficient environmental
planning grounds to justify contravening the development standard. These include the
following:

The view of the proposed dwelling from Tutus Street is limited to the upper
levels and is not dissimilar to the height and built bulk of other dwellings in the
locality and is considered appropriate and in character with the area.

The proposal will result in a quality streetscape outcome in the manner the
building is located, articulated, height and interesting roof design.

Similarly, the outlook from neighbouring properties is of a quality
architecturally significant dwelling in which the building is significantly below
the height control for the land and the visual bulk located away from dwelling
fronting Tutus Street and adjoining.

Specific non-compliance with the FSR standard is not considered to result in
any adverse or unreasonable impacts towards surrounding sites in terms of
amenity; and further noting that if Council accepts the additional floor area
permitted for undersized lots, which we consider warranted, then the
proposed FSR of 0.39.86:1 is within the floor area which may be allowed under
the provisions of clause 4.1.3.1 of the Manly DCP and therefore the proposal
complies with the applicable FSR control..

Strict compliance would limit the development potential of the site and
require deleting 57m2 of floor area which would compromise the design and
limit the lifestyle of the occupants of the dwelling. And would be unreasonable
and unnecessary (Refer to clause 3.2.5 Q5).

To enforce strict compliance with the MLEP basic FSR control of 0.4:1 would be
restrictive on the development with no benefits achieved other than strict
numerical compliance. Further, we consider on planning grounds that the
provisions of the Manly DCP Clause 4.1.3.1 allowing for increased FSR on

undersized lots should be applied without hesitation, and on that basis, the
proposal complies with the permitted floor area and FSR at 0.39.86:1.

The proposed development is an orderly and economic use and development
of the land; the proposal is of a good design and will protect the amenity of the
surrounding built environment therefore satisfying ¢l 1.3(c) and (g) of the EPA
Act — orderly and economic use of land; and promote good design and amenity

of the built environment.

As identified in this application, the development achieves the outcomes of
the development standard and is considered to be in the public interest.

The proposed floor area and FSR does not in itself result in any loss of views or

negative environmental impacts as it is located on the ground floor level. The
current proposal achieves all reasonable requirements for “view sharing”; and
again, noting that if the provisions of the MDCP are applied for undersized lots,
then the proposal complies with the FSR numerical control.

We consider Council should be satisfied that this application has adequately
addressed the matters required to be demonstrated by cl 4.6 and the consent

authority should have no hesitation in applying the provisions for increased
FSR for this undersized lot as permitted under the provisions of the MDCP
clause 4.1.3.1 . We consider the clause 4.6 variation should be accepted
without hesitation.

10
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3.2.3. Clause 4.6 (4)(a)(ii) (Public Interest) assessment:

Clause 4.6 (4)(a)(ii) requires the consent authority to be satisfied that the proposal is in the public interest —

Table below.

Clause 4.6 (4)(a)(ii) (Public
Interest)

Response

{ii) the proposed
development will be in the
public interest because it is
consistent with the
objectives of the particular
standard and the objectives
for development within the
zone in which the
development is proposed to
be carried out,

1. In considering whether or not the proposed development will be in the public interest
consideration must be given to the underlying objectives of the Floor space ratio
development standard and the objectives of the R2 Low Density Residential zone. An
assessment against these objectives is provided below.

2. Objectives of development standard The underlying objectives of the standard,
pursuant to Clause 4.4 — ‘Floor Space Ratio' of the MLEP 2013 are:

{a) to ensure the bulk and scale of development is consistent with the existing and desired
streetscape character,

Comment: The siting of the proposed dwelling, the stepped and articulated design of the
upper level, the compliance with the height control in which it is noted is significantly
below the maximum height permissible for the majority of the structure and careful
placement of built bulk and landscaping results ins a building of architectural significance
which achieves view sharing principles, visual streetscape and desired character of the
locality. The development satisfies this objective.

{b) to control building density and bulk in relation to a site area to ensure that
development does not obscure important landscape and townscape features,

Comment: No important landscape of townscape features will be unreasonably impacted
by the proposed works. The development satisfies this objective.

{c) to maintain an appropriate visual relationship between new development and the
existing character and landscape of the area,

Comment: The development will enhance the visual continuity of the existing character
of the area and improve the aesthetics of the development on site. The development
satisfies this objective.

(d) to minimise adverse environmental impacts on the use or enjoyment of adjoining land
and the public domain,

Comment: The proposal will not lead to unreasonable impacts on amenity including
privacy, sunlight access and views. The development satisfies this objective.

{e) to provide for the viability of business zones and encourage the development,
expansion and diversity of business activities that will contribute to economic growth, the
retention of local services and employment opportunities in local centres,

Comment: The subject site is not located in a business zone. The development satisfies
this objective.

3. R2 Low Density Residential zone underlying objectives are:
*  Toprovide for the housing needs of the community within a low density
residential environment.
Comment: The proposal retains the existing residential use of the site. Itis
considered the development satisfies this objective.

*  Toenable other land uses that provide facilities or services to meet the day to
day needs of residents.
Comment: The proposal retains the existing housing type and density. It is
considered the development satisfies this objective.
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For the reasons detailed above, the proposal is considered to be consistent with the
objectives of the R2 Low Density Residential zone; and,
1. There are sufficient environmental planning grounds to justify contravening the
MLEP FSR standard; and
2. There are sufficient environmental planning grounds to justify the application
of related Manly Development Control Plan 4.1.3.1 to allow the FSR to be
calculated for an undersized lot within the locality — and in which case, the
proposed FSR of 0.39.86:1 complies with that numerical standard.

4. Conclusion:

1. The proposed development satisfies the underlying objectives of the Floor space ratio
development standard for both the MLEP 0.4:1 numerical standard and the variation that
may be permitted under the Manly Development Control Plan for undersized allotments
in a locality; and satisfies the Zone objectives. The proposed FSR complies with the
provision for increased FSR for undersized lots in the locality and does not erode the
public interest.

2. For the reasons stated above and, in this application, the proposal is in the public

interest,

3.2.4. Floor Space Ratio (FSR) and Undersized Lots — MLEP and MDCP clause 4.1.3.1.

Floor Space Ratio (FSR) is a development standard contained in the Manly LEP at clause 4.4. Provision is
contained in the MLEP and MDCP planning controls for increased FSR for undersized lots in a locality which
includes clause 4.1.3.1 of the Manly DCP. Both the MLEP and MDCP documents provide for flexibility in the FSR
control. In our opinion, the flexibility sought is reasonable and necessary for this undersized and landlocked
site.

The Manly DCP 2013 - Figure 30 - States the Extent of FSR Variation for Undersized Lots. The subject site is
identified as Subzone “R” and comes within the parameters of FSR calculation based on 750m23 for an
undersized lot. The proposed Floor Space Ratio (FSR) exceeds the base FSR in the Manly LEP of 0.4:1. The
subject allotment area of 604.9m2 is undersized for the locality minimum of 750m2. The application therefore
potentially invokes MDCP clause 4.1.3.1 “Exceptions to FSR for Undersized Lots” which allows the consent
authority to increased FSR up to the amount stated in the Manly DCP table figure 30 “Extent of FSR Variation
for Undersized lots”.

The subject site is within the provisions of clause 4.6(4)(a) and MDCP clause 4.1.3.1 Exceptions to FSR for
Undersized Lots which the consent authority may allow increased FSR for such lots in this locality of 40% of a
lot area of 750m2 = 300m?2.

We contend on planning grounds related to the FSR provisions and objectives in the Manly LEP 2013 and the
Manly DCP 2013 that strict compliance with the basic MLEP Floor Space ratio (FSR) would require a redesign of
portions of the building with a reduction of 57m2 of floor area - and this would be unnecessary and
unreasonable/ Refer to the supporting reasons stated in clause 3.2.5 Q5.

3.2.5. Relevant Questions and Response

Ql.Is the planning control in question a development standard?

Response:
Yes - the prescribed FSR limitation pursuant to Clause 4.4 of the MLEP 2013 is a development standard; as also
is the provision contained in MDCP 2013 for undersized lots — both working together.
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Q2. What are the underlying objectives of the development standard?

Response:

The underlying objectives of the standard — ‘Floor Space Ratio’ of the MLEP 2013 clause 4.4 and response is

contained in the following table:

Objectives of Clause 4.4 (FSR)

Response

{a) to ensure the bulk and scale of
development is consistent with the
existing and desired streetscape
character,

{b) to control building density and bulk in
relation to a site area to ensure that
development does not obscure important
landscape and townscape features,

{c) to maintain an appropriate visual
relationship between new development
and the existing character and landscape
of the area,

{d) to minimise adverse environmental
impacts on the use or enjoyment of
adjoining land and the public domain,

{e) to provide for the viability of business
zones and encourage the development,
expansion and diversity of business
activities that will contribute to economic
growth, the retention of local services
and employment opportunities in local
centres.

1. The proposed height, bulk and scale is sensitively designed for this
landlocked site with regard to neighbours, streetscape and the locality; and
does not cause adverse environmental impacts — notwithstanding that
there are Manly DCP non-compliant setbacks on the ground floor.

2. The height of the proposal fully complies with the 8.5m height control
with the majority of the development significantly below the permissible
height control and lower than adjoining dwellings in Tutus Street.

3. The proposed development will result in minor loss of existing views;
however, extensive harbour views, ocean views landscape views and
townscape features and retained. The proposal achieves and complies with
the L&E Court objectives for view sharing.

4. The proposed development maintains good visual relationship between it
and the existing character and landscape of the area; and does not impact
on the reasonable enjoyment of adjoining land or the public domain.

5. The floor area is considered appropriate for a modern family requirement
in this locality and is not excessive in this regard; however, the FSR exceeds
the MLEP basic control but is within the additional floor area that may be
allowed for undersized lots.. Strict compliance is addressed elsewhere in this
application and it is considered that strict compliance with the FSR control is
unreasonable and unnecessary (refer to clause 3.2.5 Q5).

6. The MLEP and MDCP controls recognise a need for FSR flexibility with
regard to existing lots that are undersized for the locality and the consent
authority may allow increased F5R in accordance with MDCP control 4.1.3.1
and MLEP clause 4.6 exceptions to development standards.

If accepted by Council, the proposed F5R is within the provisions for
increased FSR for undersized lots that may be allowed under MDCP clause
4.1.3.1 and therefore compliant:
*  Proposed Gross Floor Area (GFA) = 299m2 (0.39:86 on 750m2) =
F5SR of 0.39.86:1.
*  (Clause 4.6({4)(a) and MDCP 4.1.3.1 provision for increased FSR for
undersized Lots (planning figure 30) based on 750m2 = 750 x 40%
=300m2.

7. Conclusion:

7.1 The proposal appropriately addresses the clause 4.4 FSR planning
objectives, does not result in negative environmental outcomes and is
considered appropriate for the undersized landlocked site and locality.

7.2. The proposal is considered to satisfy the provision for increased F5SR for
undersized lots as provided in MDCP clause 4.1.3.1 and, having regard to
the stated objectives, it is considered that strict compliance is both
unreasonable and unnecessary for the reasons stated in clause 3.2.5 Q5 and
in summary:

*  Achieves the objectives of MLEP clause 4.4 FSR.

*  Achieves the MLEP ohjectives for the R2 Low Density Zone.

*  Consistent with the conclusions reached in the L&E Court matter
of Project Venture Developments v Pittwater Council (2005) NSW
LEC 191 we have formed the opinion that most observers would
not find the development by virtue of its floor space, height, bulk,
scale to be offensive, jarring or unsympathetic in a streetscape
context (from either Tutus Street or Beatty Street below) nor
having regard to the existing built form characteristics of

development within the sites visual catchment and locality.
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® |t can be reasonably concluded that the proposal is compatible
with its surroundings when viewed from the harbour below,
public domain and surrounding properties.

®  Thisis not a case where the difference between compliance and
non-compliance is the difference between good and bad design.
The propasal is of high architectural quality and integrity.

*  Public benefit is obtained by the demolition of the existing
dwelling and replacement with a new architecturally significant
dwelling.

7.3. Overall the proposal when assessed against the applicable planning
controls and objectives, the nature of this landlocked site and adjoining
properties — the combined effect of the architectural design, proposed
height, setbacks and landscaping achieves a sensible and appropriate
planning and architectural outcome — architectural excellence.

Q3. What are the underlying objectives of the zone?
Response:

Objectives of the zone R2 Low Density Response

Residential

* To provide for the housing needs of the | 1. Development is permissible and consistent with the aims and objectives
community within a low-density of the MLEP and the Land Zone objectives; provides for the housing needs
residential environment. of the community in a low-density environment. A single dwelling use is

* To enable other land uses that provide | retained.
facilities or services to meet the day to
day needs of residents. 2. The proposal will retain a single dwelling character with building
structures at a height, bulk and scale consistent with the site and locality
surroundings when viewed from the harbour below, public domain and
surrounding properties.

3. The proposal is of high architectural quality and integrity and will sit
comfortably in the site and locality.

4. The proposal will sensibly meet the needs of a modern family with a
development that sensibly respond to the site, neighbours and the locality

5. Conclusion:

*  The proposal provides for the housing ds of a modern family
and the community within a low-density residential
environment.

*  The proposal minimi: el effects of bulk and scale on the
land, from neighbouring properties and in the locality and is
considered appropriate for the site.

*  The proposed FSR increase of 57m2 for an undersized lot would
not be apparent and most observers would not find the
development by virtue of its floor space, bulk, scale to be
offensive, jarring or unsympathetic in a streetscape context
(from either Tutus Street or Beatty Street below) nor having
regard to the existing built form ch teristics of develop t
within the sites visual catchment.

Q4. Is the variation to the development standard consistent with the objectives of Clause 4.6 of MLEP 2013?

Response:
Yes - This assessment is contained in the Assessment Table in clause 3.2.1 of this application.
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Q5. How is strict compliance with the development standard unreasonable or unnecessary in this particular

case?

Response:

1.To enforce strict compliance with the MLEP basic FSR control of 0.4:1 (if Council does not agree to apply the
provisions of Manly DCP clause 4.1.3.1 for undersized lots) would be unduly restrictive, unreasonable and
unnecessary on the development and would not lead to any environmental benefits being achieved, other
than strict numerical compliance. Further, we consider on planning grounds that the provisions of the Manly
DCP Clause 4.1.3.1 allowing for increased FSR on undersized lots should be applied, and on that basis, the
proposal complies with the permitted floor area and FSR at 0.39.86:1.

2.However, should the consent authority not agree to apply the provisions of Manly DCP clause 4.1.3.1, then
strict compliance with the basic Floor Space ratio (FSR) of 0.4:1 would require an area of 57m2 to be
eliminated from the proposal. This would require extensive redesign of portions of the building to achieve a
reduction of 57m2 of floor area and would be unduly restrictive, unreasonable and unnecessary for the
following reasons.

In eliminating 57m2 of floor area from the proposal this would:

* Reduce the ground floor level area significantly, particularly along the northern side and living rooms,
significantly impacting on the amenity and liveability of occupants with no environmental benefit to
adjoining neighbours in regards to view loss, privacy or general amenity being the ground level. It is
therefore deemed unnecessary and undesirable.

e Eliminate the 14m2 area of storage at rear of single storey garage resulting in no environmental
benefit to adjoining neighbours whatsoever - in regards to view loss there would be no change as it is
a single storey component with appropriate setbacks. It is therefore deemed unnecessary and
undesirable.

* Be most unlikely to result in reducing the extent and size of the upper storey bedroom level area
which as proposed accommodates 3 bedrooms, one being a master containing a WIR; bathrooms; a
small narrow study; and laundry room. The spatial program atthe upper level is appropriately sized
and deleting Floor Space to achieve strict numerical compliance would be seen as unreasonable and
unnecessary and an unacceptable compromise for little or no environmental be nefit.

* Removing spatial program from the upper floor and adding it to the ground level would result in
reduced open space and landscape area for the site, reducing amenity of occupants and adding
planning environmental impacts. It is therefore deemed unreasonable and unnecessary.

3. To enforce strict compliance with the MLEP basic FSR control of 0.4:1 would be restrictive on the
development with no benefits achieved other than strict numerical compliance. Further, we consider on
planning grounds that the provisions of the Manly DCP Clause 4.1.3.1 allowing for increased FSR on undersized
lots should be applied without hesitation, and on that basis, the proposal complies with the permitted floor
area and FSR at 0.39.86:1.

4. Conclusion.

4.1. A requirement to strictly comply with the MLEP numerical controls is unreasonable and unnecessary and
would result in negative impacts to the architectural design and liveability of the dwelling with no apparent
environmental benefits achieved.

4.2. The FSR variation sought in this application:

e Does not result in loss of views or negative environmental impacts as the “offending” floor area is
primarily located on the ground level of the dwelling and the garage/storage area which is also at
ground level.

* The proposal achieves all reasonable requirements for “view sharing” of Sydney harbour, land/water,
Sydney Ferries, Manly, and Ocean - and complies with the principles established by the NSW Land and
Environment Court — view sharing and not preservation of existing views.

e  Strict compliance with the MLEP FSR numerical control would result in design and liveability
compromises which would not, or be most unlikely, result in any increase views from neighbouring
properties or gain any environmental benefits for the reasons stated above.
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4.3. This application satisfies the requirements for a clause 4.6 variation as addressed in the clause 4.6
Assessment Table in clause 3.2.1 of this application. The relevant MLEP and MDCP planning objectives are
satisfactorily addressed —including bulk, height, scale, streetscape, landscaping and view sharing in the
context of this landlocked site; and in the context of existing development adjoining and in the locality.

4.4, The consent authority should have no hesitation in accepting this Clause 4.6 Application. Further, we

consider that the consent authority should have no hesitation in applying the provisions of the Manly DCP
clause 4.1.3.1 to allow increased FSR for an undersized lot in which case, the proposal results in an FSR of

0.39.86:1 and complies with the FSR control.

Q6. Does the non-compliance with the development standard raise any matter of significance for State or
Regional Environmental Planning?

Response:

The non-compliances do not raise any matter of significance.

4,0. CONCLUSION - Clause 4.6 Application - Floor Space Ratio and Application of MDCP clause 4.1.3.1to
permit increased floor area.

4.1. A clause by clause analysis of the Clause 4.6 provisions, all relevant planning controls and objectives is
included in this application; it being noted that clause 4.6 is intended to provide an appropriate degree of
flexibility in applying certain standards to a proposed development.

4.2. This Clause 4.6 Application clearly states that:

e Manly DCP clause 4.1.3.1 - The development application should be granted the benefit of additional
floor area as provided in the Manly DCP for the reasons stated throughout where we conclude the
development proposal, whilst not complying with identified MDCP controls (refer to Statement of
Environmental Effects), complies with the relevant planning objectives; and on this basis the
application complies with the FSR control with a FSR of 0.39.86:1.

*  However, should the benefit of Manly DCP clause 4.1.3.1 not be allowed, then the FSR objectives
and clause 4.6 objectives are achieved as demonstrated in this Application, that the proposed FSR is
reasonable and acceptable; and that to require strict numerical compliance would be unreasonable
and unnecessary in the circumstances of the case.

4.3. This application clearly states that the impact of the non-compliance, if the provisions of Manly DCP for
additional 57m2 of floor area on the undersized lot is not granted, is minimal; that on a merit-based
assessment should be regarded as relatively minor, with the objectives of clause 4.6 achieved and the critical
MLEP planning objectives achieved relative to this landlocked site, neighbouring dwellings, the locality and
streetscape — including Height; Bulk; Overlooking; Shadows; Landscaping, View sharing and Public interest are
all satisfactorily addressed within this Application.

4.4, We have concluded that strict compliance with the development standard would be unreasonable or
unnecessary in this particular case for the reasons elaborated on in clause 3.2.5 Q5 of this application. In
summary strict compliance with the basic Floor Space ratio (FSR) of 0.4:1 would require an area of 57m2 to
be eliminated from the proposal. This would require extensive redesign of portions of the building to
achieve a reduction of 57m2 of floor area. In doing so this would:

1. Reduce the ground floor level area significantly, particularly along the northern side and living
rooms, significantly impacting on the amenity and liveability of occupants with no environmental
benefit to adjoining neighbours in regards to view loss, privacy or general amenity being the ground
level. It is therefore deemed unnecessary and undesirable.

2. Eliminate the 14m2 area of storage at rear of single storey garage resulting in no environmental
benefit to adjoining neighbours whatsoever - in regards to view loss there would be no change as it
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is a single storey component with appropriate setbacks. It is therefore deemed unnecessary and
undesirable.

3. Be mostunlikely to result in reducing the extent and size of the upper storey bedroom level area
which as proposed accommodates 3 bedrooms, one being a master containing a WIR;
bathrooms; a small narrow study; and laundry room. The spatial program at the upper level is
appropriately sized and deleting Floor Space to achieve strict numerical compliance would be seen
as unreasonable, unnecessary and an unacceptable compromise for little or no environmental
benefit.

4. Removing spatial program from the upper floor and adding it to the ground level would result in
reduced open space and landscape area for the site, reducing amenity of occupants and adding
planning environmental impacts. It is therefore deemed unreasonable and unnecessary.

5. To enforce strict compliance with the MLEP basic FSR control of 0.4:1 would be restrictive on the

development with no benefits achieved other than strict numerical compliance.

4.5. Having regard to the MLEP 2013 clause 4.6 variation provisions and the MDCP 2013 clause 4.1.3.1 we have
formed the considered opinion as outlined in this application:

1. The proposal is of a high architectural standard appropriate to the site and locality and though good
design minimises potential negative impacts on the locality and neighbours within the context of
applicable planning controls and objectives.

2. The proposal is consistent with the MLEP Zone objectives and consistent with the objectives of the
floor space ratio standard; and the potential additional FSR available under MDCP clause 4.1.3.1 for
undersized lots.

3. There are sufficient environmental planning grounds to justify contravening the basis FSR standard
and also, to accept the provisions of MDCP clause 4.1.3.1 to allow increased floor space area for this
undersized lot. It’s noted that if this provision is applied to the development, then the proposed F5R
complies with the 0.40:1 control.

4.5. In our opinion, the proposal is consistent with conclusions reached in various decisions of the NSW Land
and Envireonment Court, as we understand them. We have formed the considered opinion that:

e The proposed bulk, height and scale of the proposal is appropriate for the site and is not excessive, is
in accord with the applicable planning controls and objectives and represents a form of development
that might reasonably be expected under the current planning controls for new development in the
locality particularly in the circumstances of this landlocked lot.

e Overall the proposal when assessed against the nature of this landlocked site, adjoining properties,
streetscape and the locality — the combined effect of the architectural design, proposed height,
setbacks and landscaping achieves a sensible and appropriate planning and architectural outcome.

e The proposed additional FSR under MDCP clause 4.1.3.1 that may be granted by the consent authority
is site specific for the proposed development which on our assessment does not give cause to
environmental concerns, to neighbouring properties or the locality or when viewed from the Sydney
Harbour and, notwithstanding non-compliance with some setbacks on the ground level, achieves the
R2 Zone planning objectives particularly when related to this undersized landlocked allotment and
shape.

*  Most observers would not find the proposed development by virtue of its floor space, bulk or scale
offensive, jarring or unsympathetic in a streetscape or harbour context, nor when having regard to the
built form characteristics of existing large homes on sloping sites adjoining or within the site’s visual
catchment. From an observers perspective, the reduction of 57m2 at ground level would not be
discernible from the streets (Tutus Street and Beatty Street) or from neighbouring properties (refer to
reasons stated in clause 3..2.5 Q5 as to why strict compliance is unreasonable and unnecessary).

4.6. Overall, we conclude that:

1. The proposal when assessed against planning controls and objectives, the nature of this landlocked
site, streetscape and adjoining properties — the combined effect of the architectural design,
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proposed height, setbacks and landscaping achieves a sensible and appropriate planning and
architectural outcome. The proposed building associated facilities and landscaping represents
architectural excellence.

2. There are no matters which should prevent the consent authority from approving the proposed
Floor Space Ratio or granting development consent to this proposal.

3. The consent authority should have no concerns in accepting this Clause 4.6 Application as satisfying
the requirements of clause 4.6 of the Manly LEP to allow either the provisions for increased FSR for
undersized Lots as provided in MDCP clause 4.1.3.1 to be applied to this proposal or granting consent
for the non-complying element of the FSR for the reasons and justifications stated in this application —
including:

1. Compliance with the standard is unreasonable or unnecessary in the circumstances of the case’
and ‘there is sufficient environment planning grounds to justify contravening the development
standard” under LEP clause 4.6(3).

2. The proposal complies with the required MLEP objectives and the MDCP objectives — both being
satisfied notwithstanding there are Manly DCP setback non-compliances. It being noted that
with clause 4.1.3.1 applied, the proposal is FSR compliant with an FSR of 0.39.86:1.

3. The proposed development is in the public interest because it is consistent with the objectives of
the development standard, the R2 Low density Residential zone and for the supporting reasons
stated in this application. Strict compliance with the basic Manly FSR control is unreasonable
and unnecessary

4. If this additional floor area under the Manly DCP clause 4.1.3.1 is not granted then in our opinion, the
non-compliant FSR {area of 57m2) should be accepted:

1. For the reasons and justifications contained in this application — compliance with all relevant
and applicable planning objectives, public interest and that strict compliance is most unlikely
to produce a better environmental outcome.

2. The proposed development is in the public interest because it is consistent with the objectives
of the development standard and the zone and for the supporting reasons stated in this
application; and

3. Strict compliance with the basic Manly FSR control is unreasonable and unnecessary in the
circumstances of the case” and ‘there is sufficient environment planning grounds to justify
contravening the development standard’ under LEP clause 4.6(3) for the reasons stated in
clause 3.2.5 Q5 of this application.

Wayne Collins

Director

18

203



REPORT TO DEVELOPMENT DETERMINATION PANEL MEETING

ITEM NO. 3.5-24 JULY 2019

ITEM 3.5 DA2018/2051 - 135 RIVERVIEW ROAD, AVALON BEACH -
DEMOLITION WORKS AND THE CONSTRUCTION OF A
DWELLING HOUSE

REPORTING MANAGER Matthew Edmonds
TRIM FILE REF 2019/392836

ATTACHMENTS 1 Assessment Report
2 Site Plan & Elevations

PURPOSE

To refer the attached application for determination as required under adopted delegations of the
Charter.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority approve Development Consent to DA2018/2051 for
demolition works and the construction of a dwelling house on land at Lot 1 DP 1135396, 135
Riverview Road, Avalon Beach, subject to the conditions outlined in the Assessment Report.
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The proposal is reliant upon a number of variations to prescribed controls, and is not without impact to
the adjoining property. However, subject to conditions of consent, the proposed development is
considered to be consistent with the outcomes and objectives of the relevant legislation, plans and
policies, and is recommended for approval.

As the cost of works of the development exceeds $1 million, and as more than 3 submissions were
received, the application is referred to the the Development Determination Panel for determination.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Pittwater Local Environmental Plan 2014 - 4.3 Height of buildings

Pittwater 21 Development Control Plan - A4.1 Avalon Beach Locality

Pittwater 21 Development Control Plan - C1.3 View Sharing

Pittwater 21 Development Control Plan - C1.4 Solar Access

Pittwater 21 Development Control Plan - C1.5 Visual Privacy

Pittwater 21 Development Control Plan - C1.23 Eaves

Pittwater 21 Development Control Plan - D1.1 Character as viewed from a public place
Pittwater 21 Development Control Plan - D1.8 Front building line

Pittwater 21 Development Control Plan - D1.9 Side and rear building line

Pittwater 21 Development Control Plan - D1.11 Building envelope

Pittwater 21 Development Control Plan - D1.14 Landscaped Area - Environmentally Sensitive Land

SITE DESCRIPTION

Property Description: Lot 1 DP 1135396 , 135 Riverview Road AVALON BEACH
NSW 2107

Detailed Site Description: The site is slightly irregular in shape, with a 13.185m wide

frontage to Riverview Road, a maximum depth of 84.67m
and a total area of 1072m?. The site adjoins the Pittwater
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result of the proposed built form and landscape treatment. As discussed with respect to clause
C1.4 of P21 DCP, a reasonable solar access outcome is considered to be achievable, subject to
conditions of consent.

Impacts to views

Comment: Submissions have been received from and on behalf of the adjoining property
owners at 133 Riverview Road, raising concerns regarding the loss of views from the primary
living room and those available when approaching the dwelling. Further concerns were also
raised about the loss of views currently enjoyed from Riverview Road. As discussed with regard
to clause C1.3 of P21 DCP, view sharing is considered to be achieved, subject to conditions of
consent.

Visual privacy

Comment: Submissions were received raising concerns with regard to overlooking of the
adjoining dwelling to the south at 133 Riverview Road. As discussed with regard to clause C1.5
of P21 DCP, an appropriate privacy outcome is considered to be achieved, subject to conditions
of consent.

Bulk and scale and lack of landscaping

Comment: Concern has been raised in regards to the bulk and scale of the proposal, as seen
from the adjoining dwellings to the south at 133 Riverview Road and 131 Riverview Road, with a
comment that the built form will not be appropriately screened by landscaping. However, at the
same time, the submissions raise concern with regard to the height of the screen plantings
proposed along the common boundary. The proposed development comprises a mix of
materials and setbacks, such that landscaping is not considered to be necessary to screen the
entire length of each side elevation as seen from adjoining properties.

Excessive fill in foreshore area

Comment: Concern has been raised in regards to the extent of works to provide level areas of
lawn within the rear garden. These concerns were also echoed by Council, with additional
landscaping and arboricultural detail requested in this regard. The design of the landscaping
within the rear yard has been altered such that it will not attribute to unreasonable impacts upon
existing canopy trees and the landscaping works within the rear yard are now supported by
Council's Landscape Architect.

Visual amenity from public places

Comment: Submissions have been received in objection to the development, and the way in
which it presents to the public domain. As discussed with regard to clause D1.1 of P21 DCP, the
visual impact of the proposal as seen from the public domain is consistent with and compatible
with the surrounding context and the desired future character.

Incorrect identification of trees & validity of reports

Comment: Submissions were received which challenged the conclusions of the arboricultural

impact report, with concerns that the species of trees were misidentified. A subsequent report
was ultimately provided and further concerns were raised in regards to the accuracy of the
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report, noting earlier errors. The arboricultural impact assessment has been prepared in
accordance with Council's lodgement requirements and has been reviewed internally by
Council's Biodiversity Officer, Landscape Architect and Arborist.

Drainage

Comment: A submission has been received from the adjoining property owners to the south
regarding drainage and potential impacts to their property. The application was supported by a
concept stormwater design that has been reviewed and endorsed by Council's Development
Engineer, who has confirmed that the proposed stormwater solution is appropriate for the site
and in accordance with Council's stormwater conftrols.

Heritage

Comment: A submission was received in objection to the proposal due to concerns regarding
the heritage significance of the existing dwelling. In response to these concemns, the application
was referred to Council's Heritage Officer for comment in this regard. Council's Heritage Officer
confirmed that the existing dwelling is not an item of local or state heritage significance, and has
requested an archival record of the dwelling, prior to the issuance of a construction certificate.

A separate submission was received requesting that Tree 12 be listed as an item of local
heritage significance to ensure its ongoing protection. Tree 12 is a Pittwater Spotted Gum,
within an area mapped as containing Pittwater Spotted Gum Endangered Ecological Community
("Spotted Gum EEC'). Being both a native tree, and a Spotted Gum within the Spotted Gum
EEC, the tree already has a high level of protection. Furthermore, as a consequence of this
application, conditions of consent are recommended to ensure the protection of this specific
tree.

Proximity to sewer

Comment: One of the submissions received from the adjoining property owners at 133
Riverview Road raises concerns regarding impacts to the sewer line. Upon review of Council's
files, a sewer line dissects the rear boundaries of sites to the south, and terminates at the
boundary of the subject site. The application does not propose any works in the vicinity of the
sewer line. However, prior to the issuance of a construction certificate the applicant will be
required to check the location of all underground services to ensure that works will not impact
upon any existing infrastructure.

Request for height poles

Comment: A submission received made a request for the erection of height poles to
demonstrate the visual bulk of the proposal. The architectural plans demonstrate the height and
bulk of the proposed development in comparison to adjoining properties and the existing
dwelling on site, such that height poles are not considered to be required to undertake this
assessment.

Design of privacy screen

Comment: Specific concerns have been raised in submissions received from and on behalf of
the adjoining property owner regarding the slatted nature of the proposed privacy screen and
the potential to cause migraines. The design of the screen is not considered to be
unreasonable, particularly noting that as a result of the proposed conditions of consent, the
screen will be shortened and setback at a greater distance than that which currently exists and
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Maximum height of garage pavilion = 9.08m (north-western corner of upper roof)
Maximum height of main pavilion = 9.8m (north-western corner of roof over void), and
9.7m (western end of ga

The applicant seeks to rely upon a variation prescribed by 4.3(2D) of PLEP 2014, which provides that
the building may reach up to 10m in height, subject to consistency with certain criteria. One of the
relevant criteria is to ensure that the objectives of the clause are achieved. The objectives of the height
of buildings development standard are considered as follows:

e toensure that any building, by virtue of its height and scale, is consistent with the desired
character of the locality,

Comment: The proposed new dwelling has been designed to step down the slope in

response to the natural fall of the land. Whilst the proposal will technically exceed 2 storeys in
height in any one place, the proposed built form is designed to present as a single storey
structure to Riverview Road and as a two storey stepped structure, as seen from the waterway.
As such, the height and scale of the proposal is considered to be reasonably consistent with the
desired character of the Avalon Beach Locality.

e toensure that buildings are compatible with the height and scale of surrounding and
nearby development,

Comment: The proposed three storey development is both consistent and compatible with the
height and scale of other adjoining and nearby dwellings, particularly those on the low side of
Riverview Road.

e to minimise any overshadowing of neighbouring properties,

Comment: The central pitched roof element above the master bedroom and the portions of the
development along the northern elevation (where the maximum height protrusions occur) do not
contribute to any unreasonable overshadowing of adjoining properties.

However, the south-western corner of the roof over the void, which reaches 9.4m above existing
ground level, contributes to additional overshadowing of the adjoining dwelling. This three-storey
portion of the building extends considerably beyond the prescribed building envelope, and
overshadows kitchen and secondary living room windows of the adjoining dwelling for the
majority of the day. The impact is associated with a double storey internal void, and more than 3
hours of direct sunlight would be retained to these windows if the proposal was compliant with
the prescribed built form controls. As such, it is difficult to suggest that overshadowing has been
reasonably minimised.

As discussed in further detail with regard to solar access and building envelope, it is
recommended that the void be removed from the proposal, reducing the roof over the living
room to that of the adjacent balcony (RL32.64). This would reduce the height of this portion of

the development below the 8.5m height limit and ensure that overshadowing is reasonably
minimised.

e to allow for the reasonable sharing of views,

Comment: The proposed height of the development does not result in any unreasonable
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Subject to minor amendments to the extent and position of the screen, the impact of the proposed
development upon views currently enjoyed from within 133 Riverview Road is considered to be
reasonable.

The submissions received from 133 Riverview Road also raise concern about the loss of water views
currently obtained fron the front of the property at 133 Riverview Road over the roof of the existing
dwelling at the subject site. In particular, the submissions raise concern about views obtained when
walking down the access stairs between the street and the dwelling. The loss of these transient views
over the side boundary is not considered to be unreasonable, particularly noting that views will be
retained between the two dwellings.

Concerns were also raised in regards to the impact upon views associated with landscaping proposed
within the rear setback. Enhancement landscaping and the planting of canopy trees is encouraged by
P21 DCP, and as prescribed by clause C1.3 of this policy, views are not to be obtained at the expense
of native vegetation. However, it is appreciated that the proposed density of canopy tree planting within
the rear of the subject site is comparably high. Council's Landscape Architect has recommended a
series of amendments to the proposed landscape plan, including the removal of proposed canopy tree
plantings within the TPZ of existing canopy trees to be retained. This will considerably reduce the extent
of canopy trees within the rear of the site to a degree that is anticipated within a Spotted Gum EEC and
thatis not unreasonable in the context of the site.

View from the street

A submission was also received raising concerns regarding the loss of existing water views currently
visible from the street over the subject site. The views have become more apparent as a result of
vegetation clearing undertaken in conjunction with works approved pursuant to N0236/13. The design
of the front pavilion has been amended to reduce the width of the structure presenting to Riverview
Road, with an unenclosed covered walkway at the side allowing for the preservation of views around
the proposed garage. Whilst the control encourages open structures within setback areas to maximise
views through structures, the width of the garage is not excessive and the scale of the proposal as it
presents to the street is not overly bulky or unreasonable in the context of Riverview Road. As such, the
impact upon views from the street is not considered to warrant the refusal of the subject application.

C1.4 Solar Access

Proposed dwelling
The development has been designed to maximise direct sunlight to living spaces and areas of private
open space of the proposed dwelling.

Adjoining dwelling

The proposed development will result in additional overshadowing of the adjoining property to the south
at 133 Riverview Road and a number of submissions have been received from and on behalf of the
adjoining property owner in this regard. Upon review of the solar access diagrams provided, the
application achieves consistency with the provisions of this clause which require windows to the
principal living area of adjoining dwelling to receive a minimum of 3 hours of direct sunlight between
9am and 3pm in midwinter to at least 50% of the glazed area of those windows. In this respect, the
principal living area (being the living room currently benefiting from the most solar access in midwinter),
is the living room in the north-western corner of the dwelling at 133 Riverview Road, with two windows
on the western end of the northern side elevation and two windows on the northern end of the western
rear elevation.

It is noted that compliance with this bare minimum requirement will be improved as a result of
conditions recommended to reduce the length and increase the setback of the privacy screen, such that
it is likely that 100% of the glazing associated with the principal living room will retain direct solar
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access for 3 hours in midwinter.

Additional windows associated with living rooms along this northern elevation will be overshadowed for
the entirety of the day in midwinter as a result of the development. Whilst these rooms do not receive
the most sun at present, the proposal will result in the reduction of direct sunlight to these spaces, the
impact of which is associated with a portion of the building that protrudes well beyond the building
envelope prescribed by P21 DCP. As such, whilst the proposal technically achieves compliance with
the three hour requirement for solar access to glazing associated with the principal living room, it is
guestioned as to whether this impact is reasonable in these circumstances. See further discussion with
regard to clause D1.11 of P21 DCP in this regard.

Clause C1.4 of P21 DCP also requires the maintenance of 3 hours of direct sunlight to the main private
open space of the adjoining dwelling between 9am and 3pm in midwinter. Whilst the term 'main private
open space' is not defined, it is ordinarily taken to be an area of private open space associated with the
living room, where occupants of the dwelling would most frequently sit or entertain outside. The
dwelling at 133 Riverview Road does not have a deck or terrace area associated with the living room,
and in this respect, the property owners have nominated a narrow concrete pathway at the entrance to
the dwelling as the main area of private open space.

Whilst overshadowed for the majority of the day in midwinter, the nominated area receives direct
sunlight at and around midday, the extent of which will be reduced as a result of the proposed
development. However, this impact is not considered to be unreasonable in the context of the site,
noting that the narrow space at the centre of the site is highly vulnerable to overshadowing, and as
much larger areas of private open space adjacent to the dwelling will retain full sunlight for large
portions of the day. Nonetheless, this impact will also be reduced as a consequence of the
recommended amendments to the height of the ceiling above the living room (the removal of the void),
such that the same level of sunlight currently received will be retained to this area.

Further submissions were received raising concern regarding overshadowing associated with the
proposed landscaping, particularly the hedge planting along the southern boundary. Council's
Landscape Architect has recommended conditions of consent to require the proposed Acmena Smithii
to be of the 'dwarf species, to minimise overshadowing associated with landscaping.

C1.5 Visual Privacy

The proposed development comprises floor-to-ceiling windows on the southern elevation of the living
room, within close proximity to windows on the northern elevation of the adjoining dwelling at the same
approximate level. To ensure privacy between the two properties, a condition of consent is
recommended to require these windows to comprise frosted or opaque glazing.

The application proposes a new rear deck, in the same approximate footprint of the existing rear deck,
albeit at a higher level. The deck comprises 1.8m high privacy screening along the southern side
elevation, with no screening along the northern elevation. In the absence of a submission from the
adjoining property owner to the north in this regard, and as there are no windows associated with
habitable rooms adjacent to the deck, the lack of a screen along the northern side elevation is
considered to be acceptable in the circumstances.

However, submissions have been received from and on behalf of the property to the south in objection
to the proposed inclusion of a 1.8m high screen along the southern elevation of the rear deck, and the
resultant overshadowing and the loss of water views currently obtained across this area. As discussed
with respect to solar access and views, the impacts associated with the screen are not considered to be
unreasonable, subject to a minor reduction to the length and an increase to the setback of the screen.
The resultant screen is considered to maintain a reasonable level of privacy between the primary area
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of private open space proposed and the primary living space of the adjoining property, consistent with
the provisions of this control and commensurate with the amenity of adjoining waterfront dwellings,
where greater preference is given to view sharing over privacy.

C1.23 Eaves

The proposed new dwelling does not comprise 450mm eaves on all elevations. Nonetheless, the
proposed development is considered to appropriately reflect to coastal heritage and character of the
locality, and is designed to ensure that appropriate solar access and shading is achieved. As such, the
objectives of this development control are achieved, despite the lack of 450mm wide eaves on all
elevations.

D1.1 Character as viewed from a public place

The proposed garage, with a minimum setback of 1.1m from the front property boundary, is inconsistent
with the requirements of this clause, which prescribe that parking structures must not be the dominant
site feature when viewed from a public place, and should be located behind the building line, preferably
setback further than the primary building. However, the proposed siting of the garage structure is
consistent with a permitted variation prescribed by the front building line development control, which
allows parking forward of the front building line on steeply sloping sites. Furthermore, the presentation
of the proposed garage is consistent with other garages along this particularly steep stretch of
Riverview Road and an earlier development consent that was issued for the site. The siting of the
proposed garage is supported on merit, as the proposal is compatible with the character of Riverview
Road, and will not detract from consistency with the outcomes of this development control.

D1.8 Front building line

The proposed development is inconsistent with the 6.5m minimum front building line prescribed by this
development control, with the garage and the two lower levels of the front pavilion setback at a
minimum distance of 1.1m from the front property boundary. As discussed with respect to clause D1.1
of P21 DCP, the siting of the proposed garage is consistent with a prescribed variation which permits
parking structure forward of the building line on steeply sloping sites. However, this variation requires all
other structures to be set back in accordance with the 6.5m minimum building line prescribed, and as
such, the siting of the lower two levels of the front pavilion are inconsistent in this regard.

Despite non-compliance with the minimum front building line, the siting of the lower two levels of the
front pavilion is considered to be an appropriate solution for the site, reducing the footprint of the
building and the extent of disturbance on the environmentally sensitive site. The position of this floor
space facilitates the retention of Tree 9, which would otherwise be removed if this floor space was set
back behind the garage to comply with the 6.5m front building line.
The siting of the front pavilion as a whole is considered to be acceptable on merit, particularly as the
proposal otherwise achieves consistency with the outcomes of the front building line development
control, as follows:

e To achieve the desired future character of the Locality.

Comment: The siting of the front pavilion does not detract from consistency with the desired
character prescribed for the Avalon Beach Locality.

e  The amenity of residential development adjoining a main road is maintained.

Comment: Not applicable - the site is not adjoining a main road.
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e Vegetation is retained and enhanced to visually reduce the built form.

Comment: The site contains a number of existing canopy trees, some of which are proposed for
removal to facilitate the development. However, a considerable portion are to be retained,
including the more significant species on the site, with enhancement plantings proposed. As
such, the proposed development is considered to appropriately retain and enhance vegetation
on the site, to reduce the visual impact of the proposed built form as seen from the public
domain.

e  Vehicle manoeuvring in a forward direction is facilitated.

Comment: Vehicular movement in a forward direction is not facilitated by the proposal.
However, as prescribed by clause B6.2 of P21 DCP, the provision for vehicles to enter and
leave in a forward direction is not required for this site, irrespective of the front setback
proposed.

e To encourage attractive street frontages and improve pedestrian amenity.

Comment: The proposed parking solution has been designed with adequate site lines, to
maximise pedestrian safety. Furthermore, the structure itself is of a high quality design, finished
in materials that will blend with the natural surrounds, resulting in an attractive presentation to
the street.

e To ensure new development responds to, reinforces and sensitively relates to the spatial
characteristics of the existing urban environment.

Comment: The siting of the front pavilion is consistent with other structures along this stretch of
Riverview Road, allowing for the length of the driveway to be limited and for a landscaped buffer
to be retained between the parking area and the main pavilion. The proposed development is
considered to be an appropriate response for the context of the existing urban environment of
Riverview Road and the wider Avalon Beach Locality.

D1.9 Side and rear building line
and clause C1.7 Private Open Space

The proposed development is generally consistent with the side and rear building lines prescribed by
this control, with the exception of a 9m long BBQ area proposed with a nil setback along the northern
side boundary. The proposed BBQ area is enclosed in a solid balustrade, 1m above the internal FFL of
the adjacent living room, with a maximum height of 3.7m above ground. In response to concerns from
Council regarding the maintenance of this structure with a nil setback to the boundary, the applicant has
advised that it could be setback 550mm from the boundary, which is the minimum setback to retain the
space as a workable/usable BBQ area. However, the BBQ could be relocated to the opposite side of
the courtyard, adjacent to the powder room to provide a 1m setback, consistent with the minimum
setback prescribed by this control. This would also facilitate the incorporation of landscaping between
the elevated structure and the boundary, to lessen the impact upon the adjoining property.

The reorientation of the BBQ area also limits the use of the elevated side courtyard and associated

overlooking of the adjoining property, noting that the current design is inconsistent with the provisions of
clause C1.7 of P21 DCP, which prescribe that private open space should be located at the rear of
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will be retained.
. The bulk and scale of the built form is minimised.

Comment: Generally, the proposal presents as a single or two storey dwelling that has been
designed to step down the slope of the site. However, there is one area (the void above the
living room) where there is no articulation to break down the three storey presentation on the
southern facade. It is also this location where the greatest protrusion of the building envelope
occurs, to the point where the majority of the volume of the upper floor void is outside the
building envelope plane. This portion of the building envelope non-compliance also

coincides with a breach of the 8.5m building height plane. In light of the multiple areas of non-
compliance, the lack of articulation along the three storey facade and noting that the built form
non-compliance is associated with an internal void, it cannot be said that the bulk and scale of
this portion of the development has been minimised.

e Equitable preservation of views and vistas to and/or from public/private places.

Comment: A portion of the proposed privacy screen along the southern elevation of the rear
balcony protrudes beyond the prescribed building envelope. However, the 300mm (max) non-
compliant element will be resolved as a result of recommended conditions to both limit the
length and increase the setback of the screen. Overall, the resultant building envelope non-
compliance will not attribute to any unreasonable impacts upon views from private or public
places.

e To ensure a reasonable level of privacy, amenity and solar access is provided within the
development site and maintained to residential properties.

Comment: The proposal is capable of providing a reasonable level of privacy to adjoining
properties, unhindered by the proposed building envelope non-compliance. However, concern is
raised in regards to additional overshadowing of the adjoining property to the south as a direct
consequence of the proposed building envelope non-compliance. Whilst technical compliance
with the 3 hour requirement of clause C1.4 of P21 DCP is achieved in relation to 50% of the
glazed surface of the principal living room windows, the building envelope non-compliance
associated with the central three storey element (void over the living room) attributes to
additional overshadowing of windows associated with the kitchen and secondary living spaces
for the entirety of the day. These windows/rooms would otherwise retain more than 3 hours of
sunlight if the proposed development was maintained within the prescribed building envelope
plane. As such, it is difficult to suggest that this impact is reasonable, when the impact arises as
a direct conseqguence of a portion of the building that is non-compliant with multiple built form
controls.

Aside from this central portion of the proposed building, the remaining areas of non-compliance
are not considered to result in any unreasonable impacts upon the amenity of the adjoining
properties.

e Vegetation is retained and enhanced to visually reduce the built form.
Comment: The proposed development achieves an appropriate balance between the retention

of existing vegetation and the development of the site, with appropriate enhancement plantings
proposed to soften the resultant built form.

Overall, the building envelope breach occurring centrally on the site associated with the double storey
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void over the living room is not considered to achieve consistency with the outcomes of this control.
However, the remainder of the development is otherwise considered to be an appropriate response for
the context of the site, and as such, it is considered that the proposal can be supported, subject to the
imposition of conditions requiring the removal of the void, and in turn the lowering of the roof in this
portion of the dwelling.

It is acknowledged that this may not be the applicant's preferred architectural solution for the design of
the dwelling. However, the applicant was formally advised of concerns in this regard and provided the
opportunity to provide their own design solution to address these concerns. The amendments that
came forward were minimal, if not token at best, and the extent of resultant non-compliance remains
unreasonable. The statement of environmental effects provided to support the application relies upon
the variation relating to the slope of the site, stating that strict compliance with the building envelope
control would be unreasonable in the circumstances of the site. Despite the proposed
recommendations to lower a portion of the development, considerable non-compliance with the building
envelope will remain. However, the resultant design solution is considered to represent a more
reasonable, balanced response to the development of the constrained site.

D1.14 Landscaped Area - Environmentally Sensitive Land

The application proposes new works that will cover approximately 43.3% of the total site, resulting in a
minor non-compliance with respect to the 60% minimum landscaped area requirement prescribed by
this control. However, a considerable portion of hard surfaces proposed (49m? or 4.6%) is solely
associated with stairs and walkways that provide access around the outside of the dwelling and down to
the waterway. The development control provides a variation to exclude such pathways in circumstances
where the outcomes of the landscaped control are achieved. The application of this variation is
considered to be warranted in the circumstances of this application, as the minor area of technical non-
compliance does not result in inconsistency with the relevant outcomes of the control. With this

variation applied, the landscaped area calculation is increased from 608m? to 657m?, or 61.3%,
consistent with the minimum requirements of this control.

Note: It is acknowledged that there are discrepancies between the landscape plans and architectural
plans provided to support the application, specifically with regard to walkways and stairs along the
southern side setback. The applicant has confirmed the intent to retain/provide these pathways and the
above landscaped calculations have been based on this advice.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2019

The proposal is subject to the application of Northern Beaches Section 7.12 Contributions Plan 2019.

A monetary contribution of $18,753 is required for the provision of new and augmented public
infrastructure. The contribution is calculated as 1% of the total development cost of $1,875,260.
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CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Pittwater Local Environment Plan;

Pittwater Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPIs

Consistent with the objects of the Environmental Planning and Assessment Act 1979

The resultant development is representative of the maximum built form outcome anticipated on the site
under the provisions of PLEP 2014 and P21 DCP. However, subject to the recommended conditions of
consent, the resultant development is considered to be an appropriate outcome for the site, that
achieves a balance between the development of the site and the retention of significant natural features
and the maintenance of a reasonable level of amenity for adjoining properties.

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION
THAT Council as the consent authority grant Development Consent to DA2018/2051 for Demolition

works and the construction of a dwelling house on land at Lot 1 DP 1135396, 135 Riverview Road,
AVALON BEACH, subject to the conditions printed below:

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1.  Approved Plans and Supporting Documentation
The development must be carried out in compliance (except as amended by any other condition
of consent) with the following:

a) Approved Plans
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b) Any plans and / or documentation submitted to satisfy the conditions of this consent.

In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of Council and
approved plans.

Prescribed Conditions

(a)
(b)

(c)

(d)

All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).

BASIX affected development must comply with the schedule of BASIX commitments
specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:

(i) showing the name, address and telephone number of the Principal Certifying
Authority for the work, and

(ii) showing the name of the principal contractor (if any) for any building work and
a telephone number on which that person may be contacted outside working
hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed.

Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifying Authority for the development to which the
work relates (not being the Council) has given the Council written notice of the
following information:

(i) in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under

that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

Development that involves an excavation that extends below the level of the base of

the footings of a building on adjoining land, the person having the benéefit of the

development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.
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(iii) must, at least 7 days before excavating below the level of the base of the
footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.
Reason: Legislative Requirement

General Requirements
(a) Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

e 7.00am to 5.00 pm inclusive Monday to Friday,
e 8.00am to 1.00 pm inclusive on Saturday,
e No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:
e 8.00am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

(c) Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

(d) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

(e) Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.

() The applicant shall bear the cost of all works associated with the development that
occurs on Council’'s property.

(g) No building, demaolition, excavation or material of any nature and no hoist, plant and
machinery (crane, concrete pump or lift) shall be placed on Council’'s footpaths,
roadways, parks or grass verges without Council Approval.
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(h) Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.
(i) No trees or native shrubs or understorey vegetation on public property (footpaths,

roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temporary works.

i Prior to the commencement of any development onsite for:
i) Building/s that are to be erected
i) Building/s that are situated in the immediate vicinity of a public place and is

dangerous to persons or property on orin the public place
iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
v) For any work/s that is to be demolished
The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

4.

Policy Controls
Northern Beaches 7.12 Contributions Plan 2019

A monetary contribution of $18,752.60 is payable to Northern Beaches Council for the provision
of local infrastructure and services pursuant to section 7.12 of the Environmental Planning &
Assessment Act 1979 and the Northern Beaches Section 7.12 Contributions Plan 2019. The
monetary contribution is based on a development cost of $1,875,260.00.

The monetary contribution is to be paid prior to the issue of the first Construction Certificate or
Subdivision Certificate whichever occurs first, or prior to the issue of the Subdivision Certificate
where no Construction Certificate is required. If the monetary contribution (total or in part)
remains unpaid after the financial quarter that the development consent is issued, the amount
unpaid (whether it be the full cash contribution or part thereof) will be adjusted on a quarterly
basis in accordance with the applicable Consumer Price Index. If this situation applies, the cash
contribution payable for this development will be the total unpaid monetary contribution as
adjusted.

The proponent shall provide to the Certifying Authority written evidence (receipt/s) from Council
that the total monetary contribution has been paid.

The Northern Beaches Section 7.12 Confributions Plan 2019 may be inspected at 725 Pittwater
Rd, Dee Why and at Council's Customer Service Centres or alternatively, on Council's website
at www.northernbeaches.nsw.gov.au

This fee must be paid prior to the issue of the Construction Certificate. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority.
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Reason: To provide for contributions in accordance with the Contribution Plan to fund the
provision of new or augmented local infrastructure and services.

5. Security Bond

A bond (determined from cost of works) of $10,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security to ensure the rectification of any damage that may
occur to the Council infrastructure contained within the road reserve adjoining the site as a
result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment)
is payable for each kerb inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition
work commencing, details demonstrating payment are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

To process the inspection fee and band payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

6. Stormwater Disposal
Stormwater shall be disposed of to an existing approved system or in accordance with the
relevant BS control of Pittwater 21 Development Control Plan ('P21 DCP").

A certificate is to be provided to the Principal Certifying Authority with the Construction
Certificate application by a qualified experienced practicing Civil Engineer, with Corporate
membership of the Institute of Engineers Australia (M.I.E.) or who is eligible to become a
Corporate member and has appropriate experience and competence in the related field that the
existing approved system can accommodate the additional flows or provide drainage plans
demonstrating compliance with Council's requirements.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority for
approval prior to the issue of the construction certificate.

Reason: To ensure appropriate provision for disposal and stormwater management arising from
development.

7. Geotechnical Report Recommendations have been Incorporated into Designs and
Structural Plans
The recommendations of the risk assessment required to manage the hazards as identified in
the Geotechnical Report referenced in Condition 1 of this consent are to be incorporated into the
construction plans. Prior to issue of the construction certificate, Form 2 of the Geotechnical Risk
Management Policy for Pittwater (Appendix 5 of P21 DCP) is to be completed and submitted to
the Accredited Certifier. Details demonstrating compliance are to be submitted to the Principal
Certifying Authority prior to the issue of the construction certificate.
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Reason: To ensure geotechnical risk is mitigated appropriately.

Structural Adequacy and Excavation Work
Excavation work is to ensure the stability of the soil material of adjoining properties, the
protection of adjoining buildings, services, structures and/or public infrastructure from damage
using underpinning, shoring, retaining walls and support where required. All retaining walls are
to be structurally adequate for the intended purpose, designed and certified by a Structural
Engineer, except where site conditions permit the following:

o Maximum height of 900mm above or below ground level and at least 900mm from any

property boundary, and
o  Comply with AS3700, AS3600 and AS1170 and timber walls with AS1720 and AS1170.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the construction certificate.

Reason: To provide public and private safety.

Shoring of Adjoining Property

Should the proposal require shoring to support an adjoining property or Council land, owner's
consent for the encroachment onto the affected property owner shall be provided with the
engineering drawings.

Council approval is required if temporary ground anchors are to be used within Council land. A
Temporary Ground Anchors (Road Reserve) Application is to be submitted with Council for
assessment and approval subject to Council's Fees and Charges. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority prior to the issue of the
Construction Certificate

Reason: To ensure that owners consent is obtained for ancillary works, and to ensure the
protection of adjoining properties and Council land.

Vehicle Crossings Application

A Driveway Levels and Formwork Inspections Application shall be made with Council subject to
the payment of the fee in accordance with Council’'s Fees and Charges. Structural detail for the
retaining wall and slab must be provided with the application for Council approval.

The fee includes all Council inspections relating to the driveway construction and must be paid.

Approval of the application by Council is to be submitted to the Principal Certifying Authority
prior to the issue of the Construction Certificate.

Reason: To facilitate suitable vehicular access to private property.

Construction Management Program

An application for Traffic Management Plan is to be submitted to Council for approval. The
Traffic Management Plan shall be prepared to RMS standard by an appropriately certified
person. An approval is to be submitted to the Principal Certifying Authority prior to the issue of
the Construction Certificate.

Reason: To ensure appropriate measures have been considered for site access, storage and
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the operation of the site during all phases of the construction process in a manner that respects
adjoining owner’s property rights and protects amenity in the locality, without unreasonable
inconvenience to the community

Photographic Archival Recording

Photographic archival recording is to be undertaken before works begin in accordance with the
NSW Heritage Office's Photographic Recording of Heritage ltems Using Film or Digital Capture
(2006). These documents are to be provided to Council's historical archives.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to issue
the issue of the construction certificate.

Reason: To provide a historical record of heritage significant works on the site for archival
purposes.

Erosion and Sediment Control Plan

An Erosion and Sediment Control Plan (ESCP) shall be prepared by an appropriately qualified
person and implemented onsite prior to commencement. The ESCP must meet the
requirements outlined in the Landcom publication Managing Urban Stormwater: Soils and
Construction - Volume 1, 4th Edition (2004). The ESCP must include the following as a
minimum:-

o  Site Boundaries and contours;

o  Approximate location of trees and other vegetation, showing items for removal or
retention (consistent with any other plans attached to the application)

o  Location of site access, proposed roads and other impervious areas (e.g. parking areas
and site facilities);
Existing and proposed drainage patterns with stormwater discharge points
Locations and methods of all erosion and sediment controls;
North point and scale.

Details demonstrating compliance are to be submitted to the Certifying Authority for approval
prior to the issue of the construction certificate.

Reason: To mitigate environmental impact resulting from site disturbance.

Arborist supervision to install tree protection measures
The Project Arborist (minimum AQF 5) is required to supervise the installation of tree protection
measures for existing trees to be retained as nominated below:

o T9 - Spotted Gum

o T12 to T18 inclusive - all Spotted Gums (one Bloodwood T15)

Tree protection measures, as listed within section 9.0 of the Arboricultural Impact Assessment
Report referenced in Condition 1 of this consent, are required to be installed under supervision
of the Project Arborist. Additionally, stem and branch protection as detailed in Figure 4 within
AS4970-2009 at a minimum is required for T9 and T12.

Written certification of compliance, including photographic evidence, is to produced by the
project arborist and provided to the Principal Certifying Authority prior to issue of the
construction certificate.

Reason: To confirm compliance with tree protection/replacement measures.
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Water Quality
To comply with clause B5.8 of P21 DCP, the applicant must install stormwater quality
improvement measures as follows:

o  Pre-screening of organic matter (eg. leaf litter) prior to the collection of rainwater in the
rainwater tank, and

o  Filtration of stormwater to capture organic matter and coarse sediments prior to
discharge from the land.

Provision must be made for maintenance access.

Details demonstrating compliance are to be submitted to the Certifying Authority for approval
and are to be incorporated into the design of the development prior to the issue of the
construction certificate.

Reason: Protection of the receiving environment.

Preparation of a Tree Transplanting Methodology

The Project Arborist (minimum AQF 5) is to prepare a tree transplanting methodology/report in
relation to the relocation of T11 Cabbage Tree Palm. All recommendations within the report
must be followed throughout transplanting works.

The translocation must occur outside of the Tree Protection Zones of existing trees to be
retained and protected.

This strategy is to address maintenance issues such as irrigation, soil testing, weeding, plant
staking, fertilising, pest and disease control, remedial pruning and the like. Further, provision is
to be made for the contractor to visit the site on a 3 monthly basis from the date of the
relocation. After the inspection, the contractor is to issue a report to the project manager
certifying that the palm is healthy and performing to expectation.

A copy of the Tree Transplanting Methodology report is to be provided to the Principal Certifying
Authority prior to issue of construction certificate.

Reason: To confirm ensure appropriate with tree protection/replacement measures to minimise
impacts upon the natural environment.

Trenching for utilities and stormwater infrastructure outside of SRZ

All utilities services, including stormwater trenching, must be relocated outside of the Structural
Root Zone (SRZ) of T12. The trenching must be relocated outside the SRZ of T17, along the
northern boundary (i.e. north of the existing inclinator). The Stormwater Concept Plans
referenced in Condition 1 of this consent will requirement amendment in this regard.

The Project Arborist must provide further recommendations on how trees T15, T16, T17 can be
protected and retained during trenching works within the TPZ of these trees.

Compliance with these measures is to be certified by the Project Arbarist in writing, including
photographic evidence and amended plans, prior to issue of the construction certificate.
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Reason: To minimise impacts upon the natural environment.

Estuarine Hazard Design Requirements

All development or activities must be designed and constructed such that they will not increase

the level of risk from estuarine processes for any people, assets or infrastructure in surrounding
properties; they will not adversely affect estuarine processes; they will not be adversely affected
by estuarine processes.

Reason: To minimise potential hazards associated with development in an estuarine habitat.

Estuarine Planning Level Requirements
An Estuarine Planning Level (EPL) of 2.70 m AHD has been adopted by Council for the subject
site and shall be applied to all development proposed below this level as follows:

o All structural elements below 2.70m AHD shall be of flood compatible materials;

o  All electrical equipment, wiring, fuel lines or any other service pipes and connections
must be located either above 2.70m AHD or waterproofed to this level; and

o  The storage of toxic or potentially polluting goods, chemicals or materials, which may be
hazardous or pollute the waterway, is not permitted below 2.70m AHD.

o  All interior power supplies (including electrical fittings, outlets and switches) must be
located at or above 2.70m AHD. All exterior power supplies (including electrical fittings,
outlets and switches) shall be located at or above 2.70m AHD to avoid the likelihood of
contact with splashing waves and spray.

Reason: To ensure aspect of the development are built at the appropriate level

Project Ecologist
A Project Ecologist is to be employed for the duration of the approved works to ensure all
bushland protection measures are carried out according to the conditions of consent.

The Project Ecologist will provide certification that conditions relating to the biodiversity
mitigation measures are carried out in accordance with these consent conditions and the Flora
and Fauna Impact Assessment referenced in Condition 1 of this consent.

The Project Ecologist must have one of the following memberships/accreditation
o Practising member of the NSW Ecological Consultants Association OR
o  Biodiversity Assessment Method assessor accreditation under the NSW Biodiversity
Conservation Act 2016

Evidence demonstrating the engagement of a Project Ecologist is to be provided to the Principal
Certifying Authority prior to the issue of construction certificate.

Reason: To ensure bushland management.

Engage a Project Arborist

A Project Arborist with a minimum of AQF Level 5 is to be appointed for the duration of the
works. The Project Arborist is to implement pre-construction tree protection measures and

supervise all works within 5m of significant trees.

Evidence demonstrating Project Arborist engagement (i.e. cover letter from Project Arborist) is
to be provided to the Principal Certifying Authority prior to the issue of Construction Certificate.

Reason: Tree protection in accordance with relevant Natural Environment LEP/DCP

242



22.

23.

24.

ATTACHMENT 1
Assessment Report

ITEM NO. 3.5-24 JULY 2019

controls (DACNECPCC2)

Compliance with Recommendations of Approved Reports

Written certification from a suitably qualified person(s) shall be submitted to the Principal
Certifying Authority, stating that all the works/methods/procedures/control
measures/recommendations approved by Council in the reports referenced in Condition 1 of this
consent have been incorporated into the construction certificate detail.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the construction certificate.

Reason: To ensure compliance with recommendations endorsed by Council.

Sydney Water "Tap In"

The approved plans must be submitted to the Sydney Water Tap in service, prior to works
commencing, to determine whether the development will affect any Sydney Water assets and/or
easements. The appropriately stamped plans must then be submitted to the Certifying Authority
demonstrating the works are in compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
o “Tap in” details - see http://www.sydneywater.com.au/tapin
o Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).
Reason: To ensure compliance with the statutory requirements of Sydney Water.

Schedule of External Colours and Finishes
A Schedule of External Colours and Finishes is to be prepared demonstrating consistency with
the following:

o  The pitched roof above the Master Bedroom shall be finished in natural timber shingles,

o All other roof forms shall be finished in a dark and non-reflective material, of a colour
equivalent to or darker than Colorbond "Woodland Grey',

o  Privacy screens are to be comprise natural timber privacy blades,

o  External walls are to be finished in off-form concrete or finished in a colour equivalent to
or darker than Dulux 'Milton Moon',

o  Balustrades are to be metal, finished in a colour equivalent to or darker than Dulux
'Ferrodor’,

o  Window/door frames are to be finished in a colour equivalent to or darker than
Colorbond 'Wallaby', and

o  The garage door is to be finished in natural timber or a colour equivalent to or darker
than Colorbond "Woodland Grey'.

The use of red, white or light colours on any external surface is not permitted.

The Schedule of External Colours and Finishes is to be submitted to the certifying authority prior
to the issuance of the construction certificate. Any plans prepared as part of the construction
certificate are to demonstrate consistency with the Schedule of External Colours and Finishes

prepared and submitted.

Reason: To ensure that the visual impact of the proposal is appropriately minimised.
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Amendments to Approved Plans
The Approved Architectural Plans, Approved Landscape Plans and Approved Engineering Plans
referenced in Condition 1 of this consent are to be amended, as follows:

a. The Void on the first floor, adjacent to the Master Bedroom is to be deleted, and the roof
over this space is to be lowered to RL 32.640. The line of glazing along the western extent
of the Master Bedroom will then become the external facade.

b. The privacy screen along the southern edge of the ground floor rear deck is to be amended,
as follows:

- the western extent of the screen is to be reduced by 1.5m and replaced with 1m high
metal balustrade,

- the setback between the screen and the southern boundary is to be increased by 1.5m,
and

- the resultant setback area is to be a non-trafficable roof

c. All services, including stormwater trenching, are to be located outside the Structural Root
Zone of Trees 12 and 17.

d. A 1m wide pathway/stairway is permitted along the southern boundary to connect the rear
access stairs to the subfloor services area. The remainder of the southern setback is to be
landscaped in accordance with the Approved Landscape Plans.

e. the incorporation of drip irrigation around T12, in accordance with Section 9.13 of the
Approved Arboricultural Impact Assessment Report referenced in Condition 1 of this
consent.

f.  The elevated courtyard/BBQ area along the northern side elevation is to be setback a
minimum distance of 1m from the northern boundary. A 1m solid balustrade is required
along the northern elevation of the length of the courtyard.

g. Windows W.2 and W.3 on the southern elevation of the Living Room are to comprise
frosted/opaque glass.

These amendments are to be incorporated into any plans submitted to the certifying authority as
part of the construction certificate application.

Reason: To minimise the environmental impact of the development.

Amendments to Approved Landscape Plans
The Approved Landscape Plans referenced in Condition 1 of this consent are to be amended,
as follows:

a. All existing ground levels within the Tree Protection Zone (TPZ) of existing trees to be
retained shall be maintained, unless authorised by the Project Arborist,

b. All tree planting is to be installed at 75L pot size,

¢. One Coymbia maculata (Spotted Gum) shall be planted in the garden space between the
garage pavilion and the main pavilion, near Tree 9. This tree may replace one of the other
trees proposed within this area,

d. Alltree planting shall have a minimum individual area of 3m x 3m of soil area, and shall be
located a minimum of 5m from existing and proposed built structures or 3m where pier and
beam footings are used,

e. The proposed Acmena smithii shall be the 'dwarf species,
f All proposed trees are to be located outside of the TPZ of existing trees to be retained.

These amendments are to be incorporated into the landscape plans submitted to the certifying
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authority as part of the construction certificate application.

Reason: To ensure an appropriate landscaped outcome.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

27.

28.

Tree protection measures

The Project Arborist is to supervise and certify tree protection measures for the existing trees
nominated for retention and protection in the Arboricultural Impact Assessment Report
referenced in this consent, requiring site attendance during excavation and construction works
as listed in section 9.0 Recommendations, and in particular 9.4 9.5, and 9.6, and in accordance
with AS4970- 2009 Protection of Trees on Development Sites, with particular reference to
Section 4.

The Project Arborist is required to supervise any works within the tree protection zone (TPZ) of
existing trees to be retained as nominated below:

T9 - Spotted Gum

T12 to T18 inclusive - all Spotted Gums

In Particular, the Project Arborist must be present on site to undertaken direct supervision during
proposed pier location excavation, particularly but not limited to, that to be undertaken within the
TPZ of T12. all excavation within the TPZ of T12 is to be undertaken by hand.

The retention and protection of tree roots/trees identified to be retained is to override any
approved works, including pier footings. Redesign of the approved works will be required where
any conflicts arise, by means of a modification application under the EP& A Act.

The Project Arborist shall determine the extent of tree protection fencing, trunk and ground
protection required to be undertaken to protect the existing trees during all stages of the works.

The tree protection measures specified in this clause must:

i) be in place before work commences on the site, and

ii) be maintained in good condition during the construction period, and
iii) remain in place for the duration of the construction works.

The Project Arborist shall submit certification during all stages of the works (excavation and
construction) and prior to occupation certificate to the Certifying Authority that all tree protection
measures as listed above have been completed prior to the commencement of excavation and
construction works, and have been appropriately maintained during the works.

Reason: To ensure tree protection is provided and maintained.

Public Liability Insurance - Works on Public Land

Any person or contractor undertaking works on public land must take out Public Risk Insurance
with a minimum cover of $20 million in relation to the occupation of, and approved works within
Council's road reserve or public land, as approved in this consent. The Policy is to note, and
provide protection for Northern Beaches Council, as an interested party and a copy of the Policy
must be submitted to Council prior to commencement of the works. The Policy must be valid for
the entire period that the works are being undertaken on public land.

Reason: To ensure the community is protected from the cost of any claim for damages arising
from works on public land.
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Tree retention and removal

In consideration of the assessment of development impact, the following existing trees are
approved for removal as impacted by development unless otherwise stated, based on the
recommendations of the Arboricultural Impact Assessment referenced in Condition 1 of this
consent:

T1 - Coral Tree (exempt)

T2 - Spotted Gum

T3 - Cocus Palm (exempt)

T4 - Spotted Gum

T5 - Coral Tree (exempt)

T6 - Spotted Gum

T7 - Jacaranda (exempt)

T8 - Spotted Gum

T10 - Banagalow Palm (exempt)

Replacement planting in accordance with the Landscape Plan and any additional condition of
consent for Spotted Gum tree replacement shall be undertaken.

Trees to be retained must be clearly marked by wrapping the trunks in high-visibility flagging
tape prior to the commencement of works.

Reason: To confirm the anticipated tree removal to occur on site and to protect trees to be
retained.

Installation and Maintenance of Sediment and Erosion Control
Sediment and erosion controls must be installed in accordance with the ESCP required by this
consent.

Technigues used for erosion and sediment control on site are to be adequately maintained and
monitored at all times, particularly after periods of rain, and shall remain in proper operation until
all development activities have been completed and the site is sufficiently stabilised with
vegetation.

Reason: To protect the surrounding environment from the effects of sedimentation and erosion
from the site.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

31.

32.

Road Reserve
The public footways and roadways adjacent to the site shall be maintained in a safe condition at
all times during the course of the work.

Reason: Public Safety.

Demolition Works - Asbestos

If the existing dwelling is found to contain asbestos, demolition works must be carried out in
compliance with WorkCover Short Guide to Working with Asbestos Cement and Australian
Standard AS 2601 2001 The Demolition of Structures.

The site must be provided with a sign containing the words DANGER ASBESTOS REMOVAL
IN PROGRESS measuring not less than 400 mm x 300 mm and be erected in a prominent
visible position on the site. The sign is to be erected prior to demolition work commencing and is
to remain in place until such time as all asbestos cement has been removed from the site and
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disposed to a lawful waste disposal facility.

All asbestos laden waste, including flat, corrugated or profiled asbestos cement sheets must be
disposed of at a lawful waste disposal facility. Upon completion of tipping operations the
applicant must lodge to the Principal Certifying Authority, all receipts issued by the receiving tip
as evidence of proper disposal.

Adjoining property owners are to be given at least seven (7) days’ notice in writing of the
intention to disturb and remove asbestos from the development site.

Reason: To ensure the long term health of workers on site and occupants of the building is not
put at risk unnecessarily.

Civil Works Supervision

All civil works approved in the Construction Certificate are to be supervised by an appropriately
qualified and practising Civil Engineer. Details demonstrating compliance are to be submitted to
the Principal Certifying Authority

Reason: To ensure compliance of civil works with Council’'s specification for engineering works.

Vehicle Crossings

The provision of one standard vehicle crossing 5.4 metres wide in accordance with Northern
Beaches Council Drawing No A4-3330/3 and specifications. An Authorised Vehicle Crossing
Contractor shall construct the vehicle crossing and associated works within the road reserve in
plain concrete. Prior to the pouring of concrete, the vehicle crossing is to be inspected by
Council and a satisfactory “Vehicle Crossing Inspection” card issued.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority.
Reason: To facilitate suitable vehicular access to private property.

Tree and vegetation protection
Existing trees and vegetation shall be retained and protected as follows:

a. all trees and vegetation within the development zone identified for retention in
the Arboricultural Impact Assessment Report referenced in Condition 1 of this consent,
including existing trees numbered T9, and T12 to T18 inclusive, excluding exempt trees and
palms under the relevant planning instruments of legislation,

b. all other trees and vegetation located on adjoining properties,
c. all road reserve trees and vegetation,

Tree protection shall be generally undertaken as follows:

a. all tree protection shall be in accordance with AS4970- 2009 Protection of Trees on
Development Sites,

b. removal of existing tree roots greater than 25mm is not permitted without consultation with
the Project Arborist,

c. existing ground levels shall remain under the tree protection zone of trees to be retained,
unless authorised by the Project Arborist,

d. any tree roots exposed during excavation with a diameter greater than 25mm within the tree
protection zone must be assessed by the Project Arborist. Details including photographic
evidence of works undertaken shall be submitted to the Certifying Authority,
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e. to minimise the impact on trees and vegetation to be retained and protected, no excavated
material, building material storage, site facilities, nor landscape materials are to be placed
within the canopy dripline of trees and other vegetation required to be retained,

f. no tree roots greater than 25mm diameter are to be cut from protected trees unless
authorised by the Project Arborist on site,

g. all structures are to bridge tree roots greater than 25mm diameter unless directed by the
Project Arborist on site,

h. excavation for stormwater lines and all other utility services is not permitted within the tree
protection zone, without consultation with the Project Arborist, including advice on root
protection
measures,

i. should either or all of vi), vii) and viii) occur during site establishment and construction works,
the Project Arborist shall provide recommendations for tree protection measures. Details
including photographic evidence of works undertaken shall be submitted by the Project
Arborist to the Certifying Authority,

j. any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree or any other tree to be retained during the construction works, is to be
undertaken using the protection measures specified in sections 4.5.3 and 4.5.6 of AS 4970-
20089,

k. tree pruning to enable construction shall not exceed 10% of any tree canopy, and shall be in
accordance with AS4373-2009 Pruning of Amenity Trees.

Reason: To retain and protect significant planting on development and adjoining sites.

Protection of rock and sites of significance
All rock outcrops outside of the area of approved works are to be preserved and protected at all
times during demolition excavation and construction works.

Should any Aboriginal sites be uncovered during the carrying out of works, those works are to
cease and Council, the NSW Office of Environment and Heritage (OEH) and the Metropolitan
Local Aboriginal Land Council are to be contacted.

Reason: preservation of significant environmental features.

No Material Storage within 5m/calculated Tree Protection Zone (TPZ)

No storage of building materials or building waste, excavated fill or topsoil storage is to occur
within 5m or the notional TPZ of trees shown on the approved landscape working drawing(s) as
being retained or within protective fenced areas. Drainage is to be arranged such that fill,
building materials or contaminants are not washed into protective fenced areas.

Reason: To protect and retain trees proposed for retention.

Compliance with Ecologist’s Recommendations — During Construction

All biodiversity-related measures are to be implemented during construction, as specified in the
approved Flora and Fauna Impact Assessment referenced in Condition 1 of this consent, and
any other conditions of consent. Compliance with these measures is to be certified by the
project ecologist prior to issue of the occupation certificate.

Reason: To confirm compliance with wildlife and habitat protection/replacement measures.

Installation of Nest Box
A minimum of 1 nest box, suitable for threatened microbats, is to be installed in a retained trees

248



40.

ATTACHMENT 1
Assessment Report

ITEM NO. 3.5-24 JULY 2019

at the rear of the property. This is best completed during approved tree removal works as tree-
climbing Arborists will be on-site.

Habitat for native wildlife including trees with hollows or flaky bark must be inspected for native
wildlife prior to removal or supervised during removal by the project ecologist. If native wildlife is
found within habitat required to be removed, the project ecologist must be contacted for advice.
Any incidents in which native wildlife are injured or killed as a result of works are to be recorded,
in addition to details of any action taken in response. If no such incidents occur during works, a
statement to that effect is to be prepared. The Project Ecologist is to prepare a record of any
incidents or a statement that no such incidents occurred and provide this to the Principal
Certifying Authority prior to issue of the occupation certificate.

A certificate demonstrating compliance must be prepared by the project ecologist and submitted
to the Certifying Authority prior to issue of the occupation certificate.

Reason: To maintain wildlife habitat.
Relocation of Logs and Coarse Woody Debris
All logs and branches are to be salvaged from trees prior to any vegetation clearing and reused

as fauna habitat within the proposed retained vegetation.

Details demonstrating compliance are to be provided by the Project Ecologist to the Principal
Certifying Authority prior to issue of any occupation certificate.

Reason: To protect wildlife habitat.

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE
OCCUPATION CERTIFICATE

41.

42.

43.

Landscape Certification

Prior to the issue of an occupation certificate, a landscape report prepared by a landscape
architect or landscape designer shall be submitted to the Certifying Authority, certifying that the
landscape works have been completed in accordance with the Approved Landscape Plans
referenced in Condition 1 of this consent, as amended by any other condition of this consent.

Reason: To ensure that the landscape treatments are installed to provide landscape amenity
and soften the built form.

Certification Elevated Parking Facility Work

An appropriately qualified and practicing Structural Engineer shall certify to the Council /
Principal Certifying Authority that the elevated parking facility was constructed in accordance
with this consent and the provisions of Australian/New Zealand Standard AS/NZS 2890.1:2004
parking facilities - Off-street car parking, in particular Section 2.4.5 Physical controls. Details
demonstrating compliance are to be submitted to the Principal Certifying Authority prior to the
issue of an Occupation (or Subdivision)

Reason: Compliance with this consent
Geotechnical Certification Prior to Occupation Certificate
Prior to issue of the Occupation Certificate, Form 3 of the Geotechnical Risk Management

Policy is to be completed and submitted to the Principal Certifying Authority.

Reason: To ensure geotechnical risk is mitigated appropriately.
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Compliance with Recommendations of Approved Reports

Written certification from a suitably qualified person(s) shall be submitted to the Principal
Certifying Authority, stating that all the works/methods/procedures/control
measures/recommendations approved by Council in the reports referenced in Condition 1 of this
consent have been completed.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the occupation certificate.

Reason: To ensure compliance with recommendations endorsed by Council.

External Colours and Finishes

The project architect is to confirm that the as-built development has been finished in a manner
that is consistent with the Schedule of External Colours and Finishes required by this consent.
Written certification to this effect is to be provided to the certifying authority prior to the issuance
of the occupation certificate.

Reason: To ensure that the visual impact of the as-built development is appropriately
minimised.

Project Ecologist Certification
Prior to the issuance of the occupation certificate, the Project Ecologist is to provide written
certification to the certifying authority to confirm:

a. A minimum of 1 next box suitable for threatened microbats has been installed in an existing
tree at the rear of the site, a minimum of 5m from the ground, in the location directed by the
Project Ecologist.

b. Logs and branches salvaged from cleared trees have been reused as fauna habitat within
areas of proposed vegetation.

c. All biodiversity related measures, as specified in the Approved Flora and Fauna Assessment
Report referenced in Condition 1 of this consent and any other conditions of this consent,
have been undertaken/implemented at the appropriate stage of development to the
satisfaction of the Project Ecologist.

d. Establishment/initiation of post-construction measures have been undertaken to the
satisfaction of the Project Ecologist.

Reason: To confirm compliance with necessary wildlife/habitat protection measures.

Project Arborist Certification
Prior to the issuance of the occupation certificate, the Project Arborist is to provide written
certification with photographic evidence to the certifying authority to confirm:

a. All tree protection measures have been undertaken in accordance with the Approved
Arboricultural Impact Assessment Report referenced in Condition 1 of this consent and any
conditions of this consent.

b. All trees nominated for safe retention have been safely retained. In this regard, a report is to
be prepared by the Project Arborist and presented to the certifying authority assessing the
health and impact of trees nominated for retention.

c. Drip irrigation has been installed around T12, with an automated timer to ensure watering of
the TPZ for a period of 6 hours at least once weekly when no rain is forecast.
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d. All new structures near T12 have been constructed with a minimum finished gap of 500mm,
ideally larger, from the trunk stem and all existing branches.

e. The translocation of T11, a Livistona australis, has been undertaken in accordance with the
Tree Transplanting Methodology required by this consent.

Reason: To ensure that impacts upon the existing natural environment are appropriately
minimised.

ON-GOING CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES

48.

49.

50.

51.

52.

53.

Landscape maintenance

All landscape components are to be maintained for the life of the development, and in
accordance with the Approved Flora and Fauna Report referenced in Condition 1 of this
consent. A 12 month establishment period shall apply for all new landscaping. If any landscape
materials/components or planting under this consent fails, they are to be replaced with similar
materials/components and species to maintain the landscape theme of the landscape plan.

Furthermore, 3 monthly inspections are to occur during the 12 month establishment period to
inspect and monitor the health of the translocated Livistona australis.

Reason: To maintain the environmental amenity and ensure landscaping continues to soften the
built form.

Environmental and priority weed control
All weeds are to be removed and controlled in accordance with the NSW Biosecurity Act 2015.

Reason: Preservation of environmental amenity.

Control of Weeds

Prior to the completion of works, all priority weeds (as listed under the Biosecurity Act 2015) are
to be removed/controlled within the subject site using an appropriately registered control
method. All environmental weeds are to be removed and controlled.

Reason: Weed management.

No Planting Environmental Weeds

No environmental weeds are to be planted on the site. Information on weeds of the Northern
Beaches can be found at the NSW WeedWise website (http://weeds.dpi.nsw.gov.au/).

Reason: Weed management.

Works to cease if Aboriginal Heritage item found

Should any Aboriginal sites be uncovered during earthworks, works should cease and Council,
the NSW Office of Environment and Heritage (OEH) and the Metropolitan Local Aboriginal Land
Council should be contacted.

Reason: To protect Aboriginal Heritage in accordance with the NSW National Parks and Wildlife
Act 1974.

Dead or Injured Wildlife
If construction activity associated with this development results in injury or death of a native
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mammal, bird, reptile or amphibian, a registered wildlife rescue and rehabilitation organisation
must be contacted for advice.

Reason: To mitigate potential impacts to native wildlife resulting from construction activity.
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