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AGENDA

DEVELOPMENT DETERMINATION PANEL MEETING

Notice is hereby given that a Meeting of the Development Determination
Panel will be held in the Walamai Room, Civic Centre, Dee Why

WEDNESDAY 12 JUNE 2019
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Ashleigh Sherry
Manager Business System and Administration
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Agenda for a Meeting of the Development Determination Panel
to be held on Wednesday 12 June 2019
in the Walamai Room, Civic Centre, Dee Why

1.0 APOLOGIES & DECLARATIONS OF INTEREST

2.0 MINUTES OF PREVIOUS MEETING
2.1 Minutes of Development Determination Panel held 22 May 2019

3.0 DEVELOPMENT DETERMINATION PANEL REPORTS ...,

3.1 DA2018/1875 - 59 Fairlight Street, Fairlight - Partial demolition and

construction of a dwelling house including @ spa..........ccccoevviiiiiiieieiieiiccee e,

3.2 DA2018/1988 - 54 Ellery Parade, Seaforth - Demolition works and

construction of a dwelling hOUSE ..........ccoiiiiiiiic e,

3.3 DA2019/0076 - 1 Pitt Road, North Curl Curl - Demolition and construction of a
AWelliNG NOUSE ...

3.4 DA2019/0107 - 44 Rose Avenue, Wheeler Heights - Construction of a Seniors
Housing DevelopmENt..........oouiiiii et
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2.0 CONFIRMATION OF MINUTES OF PREVIOUS MEETINGS

2.1 MINUTES OF DEVELOPMENT DETERMINATION PANEL HELD 22 MAY 2019Error!
Bookmark not defined.

RECOMMENDATION

That the Panel note that the Minutes of the Development Determination Panel held 22 May 2019
were approved by all Panel Members and have been posted on Council’s website.
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3.0 DEVELOPMENT DETERMINATION PANEL REPORTS

ITEM 3.1 DA2018/1875 - 59 FAIRLIGHT STREET, FAIRLIGHT - PARTIAL
DEMOLITION AND CONSTRUCTION OF A DWELLING HOUSE
INCLUDING A SPA

AUTHORISING RODNEY PIGGOTT
MANAGER
TRIM FILE REF 2019/307558
ATTACHMENTS 1 JAssessment Report
2 [ Site Plan & Elevations
3 JClause 4.6
PURPOSE

To refer the attached application for determination due to directions provided by the Department of
Planning & Environment in relation to applications with a clause 4.6 variation to the floor space
ratio.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority approve Development Consent to DA2018/1875 for
partial demolition and construction of a dwelling house including a spa on land at Lot 9 DP
3742, 59 Fairlight Street, Fairlight, subject to the conditions outlined in the Assessment Report.
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ATTACHMENT 1
Assessment Report

ITEM NO. 3.1 - 12 JUNE 2019

DEVELOPMENT APPLICATION ASSESSMENT REPORT

\Application Number:

|DA2018/1875

Responsible Officer:

Benjamin Price

Land to be developed (Address):

Lot 9 DP 3742, 59 Fairlight Street FAIRLIGHT NSW 2094

Proposed Development:

including a spa

Partial demolition and construction of a dwelling house

Zoning: Manly LEP2013 - Land zoned R1 General Residential
Development Permissible: Yes

Existing Use Rights: No

Consent Authority: Northern Beaches Council

Delegation Level: DDP

Land and Environment Court Action: |No

Owner: Adam Jon Tesoriero
Applicant: Adam Jon Tesoriero
Application lodged: 27/11/2018
Integrated Development: No

Designated Development: No

State Reporting Category:

Residential - Alterations and additions

Notified: 02/04/2019 to 16/04/2019
Advertised: Not Advertised
Submissions Received: 1

Recommendation: Approval

Estimated Cost of Works: |$ 600,000.00

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

- An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

- A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

- Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant

Development Control Plan;

- Areview and consideration of all submissions made by the public and community interest

DA2018/1875
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groups in relation to the application;

- Areview and consideration of all documentation provided with the application (up to the time of
determination);

- Areview and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Manly Local Environmental Plan 2013 - 4.6 Exceptions to development standards

Manly Development Control Plan - 3.1 Streetscapes and Townscapes

Manly Development Control Plan - 3.4.2 Privacy and Security

Manly Development Control Plan - 4.1.2 Height of Buildings (Incorporating Wall Height, Number of
Storeys & Roof Height)

Manly Development Control Plan - 4.1.4 Setbacks (front, side and rear) and Building Separation
Manly Development Control Plan - 4.1.5 Open Space and Landscaping

Manly Development Control Plan - 4.1.6 Parking, Vehicular Access and Loading (Including Bicycle
Facilities)

SITE DESCRIPTION

Property Description: Lot 9 DP 3742 , 59 Fairlight Street FAIRLIGHT NSW 2094

Detailed Site Description: The subject property is commonly known as 59 Fairlight
Street Fairlight and legally known as Lot 9 Section | in DP
3742. The site is located on the southern side of Fairlight
Street. The property is rectangular in shape and has a
frontage of 6.68m to Fairlight Street, an average depth of
40.235m and an overall site area of 268.8m2. The property
currently contains a 1 and 2 storey dwelling with vehicular
access via an existing driveway from Upper Clifford Avenue
to an existing garage to the rear of the existing dwelling.

The property slopes from north to south and includes a
crossfall of 2m.

The surrounding area includes multi-dwelling housing, one
and two storey dwelling houses and residential flat buildings.

DA2018/1875 Page 2 of 35
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SITE HISTORY

The land has been used for residential purposes for an extended period of time. A search of Council’'s
records has revealed the following relevant history:

PLM2018/0164 - A pre-lodgement meeting was held on the 26 July 2018 for alterations and additions to
the existing dwelling house - It was advised in the meeting that the extent of works were more
accurately described as demolition and construction of a dwelling house. It was also advised that the
extent of non-compliance with the height of buildings, floor space ratio development standards of the
Manly LEP 2013 and wall height and setback controls of the Manly DCP 2013 could not be supported.
The development application subject to this assessment includes a reduced extent of non-compliance
and was submitted as demolition and construction of a dwelling house.

DA143/2017 for alterations and additions to the existing dwelling house - including a first floor addition -
Approved 8 September 2017

PROPOSED DEVELOPMENT IN DETAIL

The proposal includes the partial demolition and construction of a dwelling house. In particular it will
include the following:

Site
- Single garage
- Spa
- Landscaping
- Outdoor bbg/entertaining area

DA2018/1875 Page 3 of 35
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Lower Ground Floor

- Rumpus and storage area

Ground Floor
- Verandah

- Study, bathroom, laundry and open plan living dining and kitchen with attached deck

First Floor

- Three bedrooms, bathroom and master bedroom with ensuite and attached balcony

Amended plans were submitted on the 26 March 2019. The amendments included a reduction of the
floor area on the lower ground floor, reduction of the building height non-compliance and deletion of the
extension of the wall on the eastern boundary. The amended plans were re-notified until the 16 April
2018.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:

Section 4.15 Matters for Comments
Consideration’

Section 4.15 (1) (a)(i) — Provisions of any |See discussion on “Environmental Planning Instruments” in
environmental planning instrument this report.

Section 4.15 (1) (a)(ii) — Provisions of any [None applicable.
draft environmental planning instrument

Section 4.15 (1) (a)(iii) — Provisions of any [Manly Development Control Plan applies to this proposal.
development control plan

Section 4.15 (1) (a)(iiia) — Provisions of None applicable.
any planning agreement

DA2018/1875 Page 4 of 35
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Section 4.15 (1) (a)(iv) — Provisions of the |Division 8A of the EP&A Regulation 2000 requires the
Environmental Planning and Assessment |consent authority to consider "Prescribed conditions" of
Regulation 2000 (EP&A Regulation 2000) |development consent. These matters have been
addressed via a condition of consent.

Clause 50(1A) of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the
building designer at lodgement of the development
application. This clause is not relevant to this application.

Clauses 54 and 109 of the EP&A Regulation 2000, Council
requested additional information and has therefore
considered the number of days taken in this assessment in
light of this clause within the Regulations. No additional
information was requested.

Clause 92 of the EP&A Regulation 2000 requires the

DA2018/1875 Page 5 of 35
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Section 4.15 Matters for
Consideration’

ATTACHMENT 1
Assessment Report

ITEM NO. 3.1 - 12 JUNE 2019

Comments

consent authority to consider AS 2601 -1991: The
Demolition of Structures. This matter has been addressed
via a condition of consent.

Clauses 93 and/or 94 of the EP&A Regulation 2000
requires the consent authority to consider the upgrading of
a building (including fire safety upgrade of development).
This clause is not relevant to this application.

Clause 98 of the EP&A Regulation 2000 requires the
consent authority to consider insurance requirements
under the Home Building Act 1989. This matter has been
addressed via a condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the
consent authority to consider the provisions of the Building
Code of Australia (BCA). This matter has been addressed
via a condition of consent.

Clause 143A of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the
building designer prior to the issue of a Construction
Certificate. This clause is not relevant to this application.

Section 4.15 (1) (b) —the likely impacts of
the development, including environmental
impacts on the natural and built
environment and social and economic
impacts in the locality

(i) Environmental Impact

The environmental impacts of the proposed development
on the natural and built environment are addressed under
the Manly Development Control Plan section in this report.

(ii) Social Impact

The proposed development will not have a detrimental
social impact in the locality considering the character of the
proposal.

(iii) Economic Impact

The proposed development will not have a detrimental
economic impact on the locality considering the nature of
the existing and proposed land use.

Section 4.15 (1) (c) —the suitability of the
site for the development

The site is considered suitable for the proposed
development.

Section 4.15 (1) (d) — any submissions
made in accordance with the EPA Act or
EPA Regs

See discussion on “Notification & Submissions Received”
in this report.

Section 4.15 (1) (e) —the public interest

No matters have arisen in this assessment that would
justify the refusal of the application in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

DA2018/1875
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BUSHFIRE PRONE LAND
The site is not classified as bush fire prone land.
NOTIFICATION & SUBMISSIONS RECEIVED
The subject development application has been publicly exhibited in accordance with the Environmental
Planning and Assessment Act 1979, Environmental Planning and Assessment Regulation 2000 and the

relevant Development Control Plan.

As a result of the public exhibition process council is in receipt of 1 submission/s from:

Name: Address:

Mr James John Myerscough |57 Fairlight Street FAIRLIGHT NSW 2094
Mrs Penelope Rachel
Myerscough

The following issues were raised in the submissions and each have been addressed below:

- Tree protection
- Privacy

The matters raised within the submissions are addressed as follows:

- Tree protection
Comment:
Concern was raised over the development impacts on the tree on the adjoining property at 57
Fairlight Street.

Councils landscape officer has reviewed the application and is satisfied the tree can be
protected subject to the recommended conditions of consent. The conditions included the
requirement o engage a project arborist to supervise and certify tree protection works.

- Privacy_
Comment:
Concerns were raised that the first floor windows will result in overlooking of the adjoining
property at 59 Fairlight Street. These windows have been assessed in accordance with clause
3.4.2 Privacy and Security of the Manly DCP 2013. In summary this assessment found that the
windows would not result in unreasonable privacy impacts, subject to the incorporation of
louvres. The plans include a note advising that all eastern facing windows will incorporate
louvres. A condition is recommended requiring that louvres be detailed on all eastern facing
windows prior to CC. The condition is recommended to ensure compliance with the note.

REFERRALS

Internal Referral Body Comments

Landscape Officer The landscape component of the proposal is acceptable subject to the
DA2018/1875 Page 7 of 35
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Internal Referral Body

Comments

DA2018/1875

protection of existing trees and vegetation, and completion of
landscaping.

Council's Landscape section have assessed the application against
the landscape controls of Manly DCP2013, section 3: General
Principles of Development, and section 4: Development Controls and
Development Types, and specifically: 3.3.1 Landscaping Design; 3.3.2
Preservation of Trees or Bushland Vegetation; and 4.1.5 Open Space
and Landscaping.

A Landscape Plan is provided with the development application, and
this satisfies the requirements of Manly DCP2013.

No Arboricultural Impact Assessment is provided with the application.
A large Gum tree exists within No. 57 Fairlight St, and conditions of
consent shall be included to ensure protection of this tree from
development works.

Planning Comments

The landscape referral included the following condition:

"Project Arborist

The existing large Gum tree along the northern boundary of the
adjoining lot at No. 57 Fairlight Street, shall be protected from damage
during construction works.

An AQF Level 5 Project Arborist, qualified in Horticulture is to be
engaged to supervise and certify tree protection works in accordance
with AS4970- 2009 Protection of Trees on Development Sites, should
any of the proposed works require tree canopy pruning or root
removal.

No work is permitted upon the existing Gum tree located within
No. 57 unless permission is granted in writing by the owner of
No. 57 Fairlight St, Fairlight.

Removal of existing tree roots greater than 25mm is not permitted
without consultation with a AQF Level 5 Arborist. Any tree roots
exposed during excavation with a diameter greater than 25mm within
the tree protection zone must be assessed by an Arborist. Excavation
is not permitted within the tree

protection zone, without consultation with a AQF Level 5 Arborist. No
tree canopy nor tree branch may be pruned without consultation with a
AQF Level 5 Arborist.

Documentary evidence of any works shall be collected by the Project
Arborist including photos and site instructions to record any work upon

the existing tree.

Details shall be submitted to the Certifying Authority prior to the
Page 7 of 35
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Internal Referral Body

Comments

Occupation Certificate.

Reason: to ensure tree protection is provided and maintained.”

The requirement of owners consent in paragraph 3 was amended as
Council cannot grant consent without owners consent. This paragraph

was amended to the following:

"No work, that requires adjoining owners consent, is permitted upon
the existing Gum tree located within No. 57."

NECC (Development
Engineering)

Development Engineer has no objection to the application subject to
the following condition of consent.

Strategic and Place Planning
(Heritage Officer)

Further to a review of available documents and a site visit

The site of proposed development is not heritage listed, however, it is
in the vicinity of listed item, the former Manly Reservoir site.

Given the nature of the proposal and the item, it is assessed that
impact on heritage values will be within acceptable limits.

Based on the above, | have no objection to this proposal from heritage
perspective and deem heritage conditions not required.

Kind Regards

Zoran Popovic| Heritage Adviser

External Referral Body

Comments

Ausgrid: (SEPP Infra.)

The proposal was referred to Ausgrid. No response has been
received within the 21 day statutory period and therefore, it is
assumed that no objections are raised and no conditions are
recommended.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs, REPs and LEPs), Development Controls Plans and
Council Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs, REPs and
LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the

application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans

(SREPS)

SEPP 55 - Remediation of Land

Clause 7 (1) (a) of SEPP 55 requires the Consent Authority to consider whether land is contaminated.
Council records indicate that the subject site has been used for residential purposes for a significant
period of time with no prior land uses. In this regard it is considered that the site poses no risk of

DA2018/1875
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contamination and therefore, no further consideration is required under Clause 7 (1) (b) and (c) of
SEPP 55 and the land is considered to be suitable for the residential land use.

SEPP (Building Sustainability Index: BASIX) 2004

A BASIX certificate has been submitted with the application (see Certificate No. A343559 dated 22
March 2019).

Manly Local Environmental Plan 2013

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? Yes
zone objectives of the LEP? Yes

:Principal Development Standards

Standard Requirement Proposed % Variation | Complies
Height of Buildings: 8.5m 8.8m 3.5% No
Floor Space Ratio FSR: 0.6:1 (161.3sgm) | FSR: 0.73:1 (196.7sgm) 21.9% No

Compliance Assessment

Clause Compliance with
Requirements
2.7 Demolition requires development consent Yes
4.3 Height of buildings No
4.4 Floor space ratio No
4.6 Exceptions to development standards Yes
6.2 Earthworks Yes
6.4 Stormwater management Yes
6.9 Foreshore scenic protection area Yes
6.12 Essential services Yes

Detailed Assessment

4.6 Exceptions to development standards

Description of non-compliance:

Development standard: Height of buildings
Requirement: 8.5m
Proposed: 8.8m
Percentage variation to requirement: 3.5%
DA2018/1875 Page 9 of 35
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Assessment of request to vary a development standard:

The following assessment of the variation to Clause 4.3 — Height of Buildings development standard,
has taken into consideration the recent judgement contained within Initial Action Pty Ltd v Woollahra
Municipal Council [2018] NSWLEC 118.

Clause 4.6 Exceptions to development standards:

(1) The objectives of this clause are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,

(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

Comment:

Clause 4.3 — Height of Buildings development standard is not expressly excluded from the operation of
this clause.

(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks to
justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes adevelopment
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
sub-clause (3), and

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by ¢l 4.6(3). There are two separate matters for consideration contained

within ¢l 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

Comment:
DA2018/1875 Page 10 of 35
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The Applicant’s written request, within the Statement of Environmental Effects, has demonstrated that
the objectives of the development standard are achieved, notwithstanding the non-compliance with the
development standard.

In doing so, the Applicant’s written request has adequately demonstrated that compliance with the
development standard is unreasonable or unnecessary in the circumstances of this case as required by
cl 4.6(3)(a).

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant's
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written
request under cl 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Lid v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning” is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:

1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and otherresources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection ofthe
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

The applicants written request argues, in part:

That the structure is of a good design that will reasonably protect and improve the amenity of the
surrounding built environment, therefore satisfying cls 1.3 (g) of the EPA Act.

Therefore, the applicant's written request has adequately demonstrated that there are sufficient
DA2018/1875 Page 11 of 35
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environmental planning grounds to justify contravening the development standard as required by cl 4.6

3)(b).

Therefore, Council is satisfied that the applicant’s written request has adequately addressed the
matters required to be demonstrated by cl 4.6(3).

Clause 4.6 (4)(a)(ii) (Public Interest) assessment:

cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(i) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Height of Buildings development standard and the
objectives of the R1 General Residential zone. An assessment against these objectives is provided

below.

Obijectives of development standard

The underlying objectives of the standard, pursuant to Clause 4.3 — ‘Height of buildings’ of the MLEP
2013 are:

(1) The objectives of this clause are as follows:

a) to provide for building heights and roof forms that are consistent with the topographic
landscape, prevailing building height and desired future streetscape character in the locality,

Comment:

The proposal includes a maximum RL of 74.63. The property to the east was approved with a
maximum RL of 74.3 and the property at 57 Fairlight Street was surveyed with a maximum RL of
75.28. The proposal is of a height that is consistent with the prevailing building height within the
locality. Furthermore, the proposal will maintain a two storey appearance as viewed from the
street. This will ensure the proposal is of a built form that is consistent with the nearby
development. The proposal will result in a development that is consistent with the desired future
streetscape character of the area.

b) to control the bulk and scale of buildings,

Comment:

The proposed non-compliance is set to the rear of the development and will not be visually
prominent from the street. Furthermore the non-compliance of 0.3m will not result in a

development that is of an unreasonable bulk and scale within the locality.

¢) to minimise disruption to the following:
(i) views to nearby residential development from public spaces (including the harbour and

foreshores),
(i) views from nearby residential development to public spaces (including the harbour and
DA2018/1875 Page 12 of 35

18



AN northern ATTACHMENT 1

ie’* beaches Assessment Report
‘J &7 councl ITEM NO. 3.1 - 12 JUNE 2019

AN\ northern

‘& beaches
U™ I’r’ council
foreshores),

(ii) views between public spaces (including the harbour and foreshores),
Comment:
The proposal will not result in the disruption of views.

d) to provide solar access to public and private open spaces and maintain adequate sunlight
access to private open spaces and to habitable rooms of adjacent dwellings,

Comment:
The shadow diagrams demonstrate that the proposal will not result in any
unreasonable overshadowing of the neighbouring properties private open spaces and
habitable rooms.
e) to ensure the height and bulk of any proposed building or structure in a recreation or
environmental protection zone has regard to existing vegetation and topography and any other
aspect that might conflict with bushland and surrounding land uses.
Comment:
Not applicable.

Zone objectives

The underlying objectives of the R1 General Residential zone are:

- To provide for the housing needs of the community

Comment:

The proposal will continue the residential use of the site and ensure the development meets the
housing needs of the community.

- To provide for a variety of housing types and densities.
Comment:
The proposal will maintain the existing housing type on the site.

- To enable other land uses that provide facilities or services to meet the day to day needs of
residents.

Comment
Not applicable.
Conclusion:

For the reasons detailed above, the proposal is considered to be consistent with the objectives of
the R1 General Residential zone.

DA2018/1875 Page 13 of 35
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Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment:

cl. 4.6(4)(b) requires the concurrence of the Secretary to be obtained in order for development consent
to be granted.

Planning Circular PS 18-003 dated 21 February 2018, as issued by the NSW Department of Planning,
advises that the concurrence of the Secretary may be assumed for exceptions to development
standards under environmental planning instruments that adopt Clause 4.6 of the Standard Instrument
that are less than a 10% variation. In this regard, given the consistency of the variation to the objectives
of the zone, the objectives of the development standard and in light of the applicants written request
within the statement of environmental effects, the concurrence of the Secretary for the variation to the
Height of buildings Development Standard may be assumed.

Description of non-compliance:

Development standard: Floor space ratio
Requirement: 0.6:1 (161.3sgm)
Proposed: 0.73:1(196.7sgm)
Percentage variation to requirement: 21.9%

Assessment of request to vary a development standard:

The following assessment of the variation to Clause 4.4 - Floor space ratio development standard, has
taken into consideration the recent judgement contained within Initial Action Pty Ltd v Woollahra
Municipal Council [2018] NSWLEC 118.

Clause 4.6 Exceptions to development standards:

(1) The objectives of this clause are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,

(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

Comment:

Clause 4.4 - Floor space ratio development standard is not expressly excluded from the operation of
this clause.

(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks to
justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.
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(4) Development consent must not be granted for development that contravenes a development
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
sub-clause (3), and

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant's written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by cl 4.6(3). There are two separate matters for consideration contained
within cl 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

Comment:

The Applicant’s written request, within the statement of environmental effects, has demonstrated that
the objectives of the development standard are achieved, notwithstanding the non-compliance with the
development standard.

In doing so, the Applicant’s written request has adequately demonstrated that compliance with the
development standard is unreasonable or unnecessary in the circumstances of this case as required by
cl 4.6(3)(a).

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant's
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written
request under cl 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Lid v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning” is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:

1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and otherresources,
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(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection ofthe
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

The applicants written request argues, in part:

"That sufficient environmental planning grounds exist to justify the variation including the exceptional
design quality of the building and the compatibility of the height, bulk and scale of the development, as
reflected by floor space, with the built form characteristics established by adjoining development and
development generally within the sites’ visual catchment. The developments compliance with the
objectives of the FSR standard and the general paucity of adverse environmental impact also give
weight to the acceptability of the variation sought."

In this regard, the applicant’s written request has demonstrated that the proposed development is an
orderly and economic use and development of the land, and that the structure is of a good design that
will reasonably protect and improve the amenity of the surrounding built environment, therefore
satisfying cls 1.3 (c) and (g) of the EPA Act.

Therefore, the applicant's written request has adequately demonstrated that there are sufficient
environmental planning grounds to justify contravening the development standard as required by cl 4.6

(3)(b).

Therefore, Council is satisfied that the applicant's written request has adequately addressed the
matters required to be demonstrated by cl 4.6(3).

Clause 4.6 (4)(a)(ii) (Public Interest) assessment:

cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Floor Space Ratio development standard and the
objectives of the R1 General Residential zone. An assessment against these objectives is provided

below.

Objectives of development standard
DA2018/1875 Page 16 of 35
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The underlying objectives of the standard, pursuant to Clause 4.4 — ‘Floor space ratio’ of the MLEP
2013 are:

(1) The objectives of this clause are as follows:

a) to ensure the bulk and scale of development is consistent with the existing and desired
streetscape character,

Comment:

The proposal provides a maximum RL of 74.63. The property to the east was approved
with a maximum RL of 74.3 and the property at 57 Fairlight Street was surveyed with a
maximum RL of 75.28. The proposal is consistent with the prevailing building height and
will maintain a two storey appearance as viewed from the street. This will ensure the
proposal is of a built form that is consistent with the nearby development. The proposal was
accompanied by perspectives that demonstrated that the proposal is of a built form that is
consistent with the locality. The proposed development will not result in a bulk or scale that
is inconsistent with the existing or desired streetscape character of the locality.

b) to control building density and bulk in relation to a site area to ensure that development
does not obscure important landscape and fownscape features,

Comment:
The proposal will not obscure any important landscape or townscape features.

¢) to maintain an appropriate visual relationship between new development and the existing
character and landscape of the area,

Comment:

There is no defined building character within the locality. However, the proposal is of a built
form that is consistent with the development directly to the east. Furthermore the proposal
maintain a two storey appearance from the street frontage. The proposal will result in a
built form that maintains an appropriate visual relationship between new and existing
development.

d) to minimise adverse environmental impacts on the use or enjoyment of adjoining land
and the public domain,

Comment:

The proposal is of a reasonable design to maintain an adequate level of privacy and solar
access to the neighbouring properties. The proposal will not result in any unreasonable
impacts on the use or enjoyment of the adjoining land and the public domain.

e) to provide for the viability of business zones and encourage the development, expansion
and diversity of business activities that will contribute to economic growth, the retention of

local services and employment opportunities in local centres.

Comment:
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Not applicable.

Zone objectives
The underlying objectives of the R1 General Residential zone are:
- To provide for the housing needs of the community.
Comment:

The proposal will maintain the residential use of the site and ensure the site continues to provide
for the housing needs of the community.

- To provide for a variety of housing types and densities.
Comment:
The proposal will maintain the existing housing type on the site.

- To enable other land uses that provide facilities or services to meet the day to day needs of
residents.

Comment:

Not applicable.

Conclusion:

For the reasons detailed above, the proposal is considered to be consistent with the objectives of
the R1 General Residential zone.

Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment:

cl. 4.6(4)(b) requires the concurrence of the Secretary to be obtained in order for development consent
to be granted.

Planning Circular PS 18-003 dated 21 February 2018, as issued by the NSW Department of Planning,
advises that the concurrence of the Secretary may be assumed for exceptions to development
standards that are greater than 10% by the Independent Hearing and Assessment Panel, for which
Council has an exemption to allow dwelling houses to be determined by the Development
Determination Panel.

In this regard, given the consistency of the variation to the objectives of the zone, the objectives of the
development standard and in light of the written request within the statement of environmental effects,
the application is referred to the Development Determination Panel with a recommendation of approval.

Manly Development Control Plan

Built Form Controls
DA2018/1875 ' ' ‘ Pagel8of35 |
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Built Form Controls - Site Requirement Proposed % Complies
Area: 268.8sqm Variation*
4.1.2.1 Wall Height East: 6.6m (based on 7.6m - 8.5m 29% No

gradient 1:60)

West: 7m (based on 6.6m - 8.4m 20% No

gradient 1:12)
4.1.2.2 Number of Storeys 2 3 50% No
4.1.2.3 Roof Height Height: 2.5m 0.4m N/A Yes
4.1.4.1 Street Front Prevailing building line - Balcony 3.6m N/A Yes
Setbacks 2.2m Building 4.8m

57 Fairlight Street - 2.3m Consistent with
Sydney Water Site - prevailing setback
2.1m
4.1.4.2 Side Setbacks and East East 0% - 100% No
Secondary Street Frontages | Lower Ground 0.5m- |Lower Ground 0.925m
0.8m Ground 0.9m
Ground 1.6m - 1.9m First 0.9m
First 2.5m-2.8m
West
West Lower Ground Nil
Lower Ground Nil - 0.7m Ground Nil
Ground Tm - 1.8m First Nil - 0.9m
First 2.2m -2.8m
(based on wall height)

Windows: 3m 0.9m 70% No

4.1.4.4 Rear Setbacks 8m Garage 0.5m 0%- 93.7% No

Dwelling 13m

4.1.5.1 Minimum Residential | Open space 55% of site| 63% (169.5sgm) N/A Yes

Total Open Space area (147.8sgm)

Requirements Open space above 11% (19.4sqm)

Residential Open Space ground 25% of total

Area: OS3 open space (42.3sqm)

4.1.5.2 Landscaped Area Landscaped area 35%of| 30.8% (52.2sqm) 11.9% No
open space (59 3sgm)

1 native trees 1 trees N/A Yes
4.1.5.3 Private Open Space 18m per dwelling 39.9sgm N/A Yes
4.1.6.1 Parking Design and Maximum 50% of N/A, does not have N/A N/A
the Location of Garages, frontage up to maximum | direct street frontage
Carports or Hardstand Areas 6.2m
4.1.9 Swimming Pools, Spas|1m height above ground 0.8m N/A Yes
and Water Features 1m curtilage/1.5m water |  1mcurtilage/1.5m N/A Yes

side/rear setback water
4.1.10 Fencing 1.5m where 30% 2.5m 66% No
transparent above 1m
Schedule 3 Parking and Dwelling 2 spaces 1 spaces 50% No
Access
*Note: The percentage variation is calculated on the overall numerical variation (ie: for LOS - Divide
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the proposed area by the numerical requirement then multiply the proposed area by 100 to equal X,
then 100 minus X will equal the percentage variation. Example: 38/40 x 100 = 95 then 100 - 95 = 5%

variation)

Compliance Assessment

Clause Compliance |Consistency
with Aims/Objectives
Requirements
3.1 Streetscapes and Townscapes No Yes
3.1.1 Streetscape (Residential areas) No Yes
3.3 Landscaping Yes Yes
3.4 Amenity (Views, Overshadowing, Overlooking /Privacy, Noise) Yes Yes
3.4.1 Sunlight Access and Overshadowing Yes Yes
3.4.2 Privacy and Security Yes Yes
3.4.3 Maintenance of Views Yes Yes
3.5 Sustainability - (Greenhouse Energy Efficiency, Thermal Yes Yes
Performance, and Water Sensitive Urban Design)
3.7 Stormwater Management Yes Yes
3.8 Waste Management Yes Yes
3.10 Safety and Security Yes Yes
4.1 Residential Development Controls Yes Yes
4.1.1 Dwelling Density, Dwelling Size and Subdivision Yes Yes
4.1.1.1 Residential Density and Dwelling Size Yes Yes
4.1.2 Height of Buildings (Incorporating Wall Height, Number of No Yes
Storeys & Roof Height)
4.1.4 Setbacks (front, side and rear) and Building Separation No Yes
4.1.5 Open Space and Landscaping No Yes
4.1.6 Parking, Vehicular Access and Loading (Including Bicycle No Yes
Facilities)
4.1.8 Development on Sloping Sites Yes Yes
4.1.9 Swimming Pools, Spas and Water Features Yes Yes
4.4.1 Demolition Yes Yes
4.4.5 Earthworks (Excavation and Filling) Yes Yes
5 Special Character Areas and Sites Yes Yes
5.4.1 Foreshore Scenic Protection Area Yes Yes

Detailed Assessment
3.1 Streetscapes and Townscapes

Description of non-compliance

The Manly DCP 2013 permits fences to a maximum height of 1.5m where they are 30% transparent

above 1m.

DA2018/1875
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The proposal includes a solid masonry retaining wall to a height of 1.5m and timber slat fence directly
above to a height of 1m.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To minimise any negative visual impact of walls, fences and carparking on the street
frontage.

Comment:

The development directly to the east includes a solid masonry wall on top a natural rock outcrop. The
proposal will present a transition in scale from the adjoining development from the west to the
properties to the east. The proposal is of an appropriate design to ensure no negative visual impacts on

the street frontage.

Objective 2) To ensure development generally viewed from the street complements the identified
streetscape.

Comment:
The proposal is of an appropriate design to compliment the sireetscape character of the locality.

Objective 3) To encourage soft landscape alternatives when front fences and walls may not be
appropriate.

Comment:

The proposed front fence/wall is satisfactory in this circumstance.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MDCP and the objectives specified in section 1.3(a) of the Environmental
Planning and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is supported,
in this particular circumstance.

3.4.2 Privacy and Security

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To minimise loss of privacy to adjacent and nearby development by:
- appropriate design for privacy (both acoustical and visual) including screening between closely

spaced buildings; and
- mitigating direct viewing between windows and/or outdoor living areas of adjacent buildings.

Comment:
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The eastern elevation is setback 0.9m from the side boundary and is adjacent to the
driveway/hardstand area of the neighboring property. This property includes some small windows
facing the subject site and a southern facing first floor balcony. The proposal includes a large number of
windows facing the eastern side boundary. To mitigate the privacy impacts from these windows it is
noted on the plans that all eastern facing windows will incorporate external louvres. The incorporation of
louvres will ensure that this development does not result in any unreasonable privacy impacts on the
neighbouring properties. To ensure compliance with the submitted plans a condition is recommended
requiring external louves on all eastern facing windows. The eastern elevation is of a suitable design to
minimise direct viewing between adjacent and nearby development.

The southern elevation includes a balcony on the ground and first floor. The ground floor balcony
includes screening on the eastern elevation to minimise overlooking. This balcony is suitably designed
to minimise overlooking of any principal private open spaces. The first floor balcony is small and
adequately setback to ensure no unreasonable privacy impacts within the locality.

The proposed development is of a suitable design to minimise the loss of privacy of adjacent and
nearby development.

Objective 2) To increase privacy without compromising access to light and air. To balance outlook and
views from habitable rooms and private open space.

Comment:

The proposal is adequately designed to ensure a reasonable level of privacy without compromising
access to light and air. The proposal will provide a balanced outlook from habitable rooms and private
open spaces.

Objective 3) To encourage awareness of neighbourhood security.
Comment:

The proposal will encourage passive surveillance of the streetscape and encourage an awareness of
neighbourhood security.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MDCP and the objectives specified in section 1.3(a) of the Environmental
Planning and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is supported,
in this particular circumstance.

4.1.2 Height of Buildings (Incorporating Wall Height, Number of Storeys & Roof Height)

Description of Non-compliance

The Manly DCP 2013 permits a maximum wall height of 6.6m on the eastern elevation and 7m on the
western elevation based on the gradient. The proposal includes a maximum wall height of 8.5m on the
eastern elevation and 8.4m on the western elevation.

Merit Consideration

The Manly DCP 2013 does not include objectives relevant to Clause 4.1.2.1 Wall Height of the Manly
DCP 2013 but refers to the objectives of clause 4.3 Height of Buildings of the Manly LEP 2013 as
having particular relevance. An assessment of the relevant objectives has been conducted below.
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The underlying objectives of the standard, pursuant to Clause 4.3 — ‘Height of buildings’ of the MLEP
2013 are:

(1) The objectives of this clause are as follows:

a) to provide for building heights and roof forms that are consistent with the topographic
landscape, prevailing building height and desired future streetscape character in the
locality,

Comment:

The proposal will present to the street as a two storey building that is of a consistent built
form and scale of the neighbouring properties. The surrounding area includes a variety of
roof forms. As such the proposed roof form will not result in any impacts on the character
for the area. The proposal is consistent with the prevailing building height and the desired
future streetscape character in the locality.

b) to control the bulk and scale of buildings,
Comment:

The proposed non-compliance is due to the mansard style first floor level. The Manly DCP
2013 requires this be incorporated into the wall height measurements. However, the use of
the sloping first floor walls will reduce the overall bulk of the development and ensure it
does not impose on the neighbouring properties. Furthermore the proposal is consistent
with the prevailing building height within the locality. The proposal is of a bulk and scale
thatis consistent with the locality.

¢) to minimise disruption to the following:

(i) views to nearby residential development from public spaces (including the harbour and
foreshores),

(i) views from nearby residential development to public spaces (including the harbour and
foreshores),

(iii) views between public spaces (including the harbour and foreshores),

Comment:
The proposal will not result in the disruption of views.

d) to provide solar access to public and private open spaces and maintain adequate
sunlight access to private open spaces and to habitable rooms of adjacent dwellings,

Comment:

The shadow diagrams demonstrate that the proposal will not result in

any unreasonable overshadowing of the neighbouring properties private open spaces and
habitable rooms.

e) to ensure the height and bulk of any proposed building or structure in a recreation or

environmental protection zone has regard to existing vegetation and topography and any
other aspect that might conflict with bushland and surrounding land uses.
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Comment:

Not applicable.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MDCP and the objectives specified in section 1.3(a) of the Environmental
Planning and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is supported,
in this particular circumstance.

4.1.4 Setbacks (front, side and rear) and Building Separation

Description of non-compliance

The Manly DCP 2013 requires walls be setback from the side boundary a distance equal to 1/3 of the
wall height. The proposal is not compliant with this control on the eastern and western boundaries.

The Manly DCP 2013 requires an 8m rear setback. The proposal includes the demolition and
construction of a garage that is setback 0.5m from the rear boundary.

The Manly DCP 2013 requires new windows be setback 3m from the side boundary. The proposal
includes windows within 0.9m of the side boundary.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To maintain and enhance the existing streetscape including the desired spatial proportions
of the street, the street edge and the landscape character of the street.

Comment:

The proposal is designed to follow the existing building footprint and will present to the street as a two
storey building. Furthermore the mansard style first floor will provide greater physical separation from
the side boundary. The proposal will maintain the existing spatial proportions of the street.

Objective 2) To ensure and enhance local amenity by:

- providing privacy;

- providing equitable access to light, sunshine and air movement; and

- facilitating view sharing and maintaining adequate space between buildings to limit impacts on views
and vistas from private and public spaces.

- defining and adding character to the streetscape including the provision of adequate space between
buildings to create a rhythm or pattern of spaces; and

- facilitating safe and adequate traffic conditions including levels of visibility around corner lots at the
street intersection.

Comment:
The proposal is considered to maintain and enhance the local amenity for the following reasons:

- The proposal has been assessed above with regard to clause 3.4.2 Privacy and security. This
DA2018/1875 Page 24 of 35
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assessment has found that the proposal will provide privacy within the locality.

- The proposal was accompanied by shadow diagrams that demonstrate that the development
will not result in any unreasonable overshadowing of the neighbouring properties private open
spaces or habitable rooms.

- The proposal will not result in any unreasonable view impacts.

- The proposal is of a reasonable design within the streetscape and will maintain the streetscape
character of the locality.

- The proposal will not impact traffic conditions within the locality.

Objective 3) To promote flexibility in the siting of buildings.
Comment:
The proposed flexibility is appropriate in this circumstance due to the absence of unreasonable amenity
impacts and the consistency of the development with the streetscape.
Objective 4) To enhance and maintain natural features by:
- accommodating planting, including deep soil zones, vegetation consolidated across sites, native
vegetation and native trees;
- ensuring the nature of development does not unduly detract from the context of the site and
particularly in relation to the nature of any adjoining Open Space lands and National Parks; and
- ensuring the provisions of State Environmental Planning Policy No 19 - Urban Bushland are
satisfied.
Comment:
The proposal includes the provision of enhanced landscaping on the site including deep soil plantings.
Objective 5) To assist in appropriate bush fire asset protection zones.
Comment:
Not applicable
Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MDCP and the objectives specified in section 1.3(a) of the Environmental
Planning and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is supported,
in this particular circumstance.

4.1.5 Open Space and Landscaping

Description of non-compliance

The Manly DCP 2013 requires 35% of the total open space be provided as landscaped area. The
proposal includes 30.8% landscaped areas.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:
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Objective 1) To retain and augment important landscape features and vegetation including remnant
populations of native flora and fauna.

Comment:
The subject site is currently landscaped with mostly lawns. The proposal will enhance the landscaping
on the site with native shrubs and trees. The proposal does not include the removal of any important

landscape features

Objective 2) To maximise soft landscaped areas and open space at ground level, encourage
appropriate tree planting and the maintenance of existing vegetation and bushland.

Comment:

The proposal provides greater than required total open space, in accordance with the Manly DCP 2013
this results in an increased requirement for landscaped areas. If the proposal provided the compliant
level of total open space, the proposed landscaped area would be compliant. Regardless, the proposed
soft landscaped areas are an enhancement on the existing situation and are adequate to maintain the
landscape character of the locality. The proposal will bring the site into compliance with minimum tree
plantings and is compliant with the maximum permitted above ground open space. The proposal is
consistent with this objective.

Objective 3) To maintain and enhance the amenity (including sunlight, privacy and views) of the site,
the streetscape and the surrounding area.

Comment:

The proposal has been assessed with regard to amenity and has been found to maintain a reasonable
level of amenity within the locality.

Objective 4) To maximise water infiltration on-site with porous landscaped areas and surfaces and
minimise stormwater runoff.

Comment:

The proposal will maximise water infiltration on the site.

Objective 5) To minimise the spread of weeds and the degradation of private and public open space.
Comment:

The proposed landscaping will minimise the spread of weeds and the degradation of private and public
open space.

Objective 6) To maximise wildlife habitat and the potential for wildlife corridors.

Comment:

The proposal will maximise wildlife habitat on the site.

Having regard to the above assessment, it is concluded that the proposed development is consistent

with the relevant objectives of MDCP and the objectives specified in section 1.3(a) of the Environmental
Planning and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is supported,
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in this particular circumstance.

4.1.6 Parking, Vehicular Access and Loading (Including Bicycle Facilities)

Description of non-compliance

The Manly DCP 2013 requires two parking space per dwelling to be provided. The proposal includes
the demolition and replacement of the single garage.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To provide accessible and adequate parking on site relative to the type of development
and the locality for all users (residents, visitors or employees).

Comment:
The proposed parking is accessible from the dwelling. The provision of one parking space is considered
as acceptable as it is currently serves the existing dwelling and the site is in close proximity to public

transport and services.

Objective 2) To reduce the demand for on-street parking and identify where exceptions to onsite
parking requirements may be considered in certain circumstances.

Comment:

The proposal will maintain the existing demand for on-street parking.

Objective 3) To ensure that the location and design of driveways, parking spaces and other vehicular
access areas are efficient, safe, convenient and are integrated into the design of the development to
minimise their visual impact in the streetscape.

Comment:

The existing access arrangements will be maintained. The provision of more parking is not feasible
given the narrow site and the access arrangements.

Objective 4) To ensure that the layout of parking spaces limits the amount of site excavation in order to
avoid site instability and the interruption to ground water flows.

Comment:

The proposed parking does not require excavation.

Objective 5) To ensure the width and number of footpath crossings is minimised.
Comment:

The proposed garage will utilise the existing access arrangements.
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Objective 6) To integrate access, parking and landscaping; to limit the amount of impervious surfaces
and to provide screening of internal accesses from public view as far as practicable through appropriate
landscape treatment.

Comment:

The proposed garage is located over the site of the existing garage. The proposal will limit impervious
surfaces and screen internal accesses.

Objective 7) To encourage the use of public transport by limiting onsite parking provision in Centres that
are well serviced by public transport and by encouraging bicycle use to limit traffic congestion and
promote clean air.

Comment:

Not applicable.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MDCP and the objectives specified in section 1.3(a) of the Environmental
Planning and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is supported,
in this particular circumstance.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
POLICY CONTROLS

Manly Section 94 Development Contributions Plan

S94 Contributions are not applicable to this application.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

- Environmental Planning and Assessment Act 1979;

- Environmental Planning and Assessment Regulation 2000;
- All relevant and draft Environmental Planning Instruments;
- Manly Local Environment Plan;

- Manly Development Control Plan; and

- Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
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unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the

conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPls
Consistent with the objects of the Environmental Planning and Assessment Act 1979

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION

THAT Council as the consent authority grant Development Consent to DA2018/1875 for Partial
demolition and construction of a dwelling house including a spa on land at Lot 9 DP 3742, 59 Fairlight
Street, FAIRLIGHT, subject to the conditions printed below:

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1.

Approved Plans and Supporting Documentation
The development must be carried out in compliance (except as amended by any other condition

of consent) with the following:

a) Approved Plans

Architectural Plans - Endorsed with Council's stamp

Drawing No.

Dated

Prepared By

DAZ200E Site Plan and Site Analysis Plan
Issue E

19/03/2019

Elizabeth Leong
Architects

DA2003J Ground Floor Plan Issue J

DA2004J First Floor Plan Issue J

DA2005 B Excavation and Fill Plan Issue
B

DA2007B Demolition Plan Issue B

DA3001J.1 East Elevation Issue J.1

DA3003J South Elevation Issue J

DA3004J West Elevation Issue J

DA3006H North Elevation Issue H

DA4000J Section AA Issue J

DA4001G Section BB Issue G

Reports / Documentation — All recommendations and requirements contained

DA2018/1875
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within:
Report No. / Page No. / Section No. Dated Prepared By
Preliminary Geotechnical Assessment 26 September |Ascent Geotechnical
2018 Consulting

b) Any plans and / or documentation submitted to satisfy the Conditions of this consent.

c) The development is to be undertaken generally in accordance with the following:

Landscape Plans

Drawing No. Dated Prepared By
Landscape Site Plan, Specification and 30/10/2018 Serenescapes
Details Rev B

Zone A Landscape Plan Rev B 30/10/2018 Serenescapes
Zone B Landscape Plan Rev B 30/10/2018 Serenescapes

In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of Council and
approved plans.

2. Prescribed Conditions
(a) All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).
(b) BASIX affected development must comply with the schedule of BASIX commitments
specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifying
Authority for the work, and
(ii) showing the name of the principal contractor (if any) for any building work and
a telephone number on which that person may be contacted outside working
hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed.

(d) Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifying Authority for the development to which the
work relates (not being the Council) has given the Council written notice of the
following information:

() in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
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A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under

that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

(e) Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benefit of the
development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.
(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.
Reason: Legislative Requirement

3 General Requirements

(a) Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

- 7.00 am to 5.00 pm inclusive Monday to Friday,
- 8.00 am to 1.00 pm inclusive on Saturday,
- No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

- 8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

(c) Where demolition works have been completed and new construction works have not
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commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.
The applicant shall bear the cost of all works associated with the development that
occurs on Council's property.

No building, demolition, excavation or material of any nature and no hoist, plant and
machinery (crane, concrete pump or lift) shall be placed on Council’'s footpaths,
roadways, parks or grass verges without Council Approval.

Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.

No trees or native shrubs or understorey vegetation on public property (footpaths,
roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temparary works.

Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

i) Building/s that are situated in the immediate vicinity of a public place andis
dangerous to persons or property on or in the public place

iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.

(1) Child resistant fencing is to be provided to any swimming pool or lockable
cover to any spa containing water and is to be consistent with the following;

Relevant legislative requirements and relevant Australian Standards (including
but not limited) to:

(i) Swimming Pools Act 1992

(i) Swimming Pools Amendment Act 2009

(iii) Swimming Pools Regulation 2008

(iv) Australian Standard AS1926 Swimming Pool Safety
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(v) Australian Standard AS1926.1 Part 1: Safety barriers for swimming
pools

(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for
swimming pools.

(2) A'KEEP WATCH' pool safety and aguatic based emergency sign, issued by
Royal Life Saving is to be displayed in a prominent position within the pool/spa
area.

(3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a manner
that does not cause pollution, erosion or run off, is separate from the irrigation
area for any wastewater system and is separate from any onsite stormwater
management system.

(4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

4,

Security Bond

A bond (determined from cost of works) of $2,000 and an inspection fee in accordance with
Council's Fees and Charges paid as security to ensure the rectification of any damage that may
occur to the Council infrastructure contained within the road reserve adjoining the site as a
result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment)
is payable for each kerb inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition
work commencing, details demonstrating payment are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

5.

On-site Stormwater Compliance

Certification of Drainage plans detailing the provision of On-site Stormwater management in
accordance with Northern Beaches Council's MANLY SPECIFICATICON FOR ON-SITE
STORMWATER MANAGEMENT 2003 and the concept drawing by Taylor Consulting, drawing
number Sheet-1/A dated 15/10/2018.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the Construction Certificate
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Reason: To ensure engineering works are constructed in accordance with relevant standards
and Council’'s specification.

6. Compliance with standards (Demolition):
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
Council prior to the commencement of demolition works.

Reason: To ensure the development is constructed in accordance with appropriate standards.
(DACPLCO02)

7. Amendments to approved plans
The plans are to be amended to detail external louvres to all east elevation windows. The
amended plans are to be submitted to the Certifying Authority prior to the issue of the
Construction Certificate.

Reason: To ensure compliance with the approved plans and minimise the loss of privacy within
the locality.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

8. Project Arborist
The existing large Gum tree along the northern boundary of the adjoining lot at No. 57 Fairlight
Street, shall be protected from damage during construction works.

A AQF Level 5 Project Arborist, qualified in Horticulture is to be engaged to supervise and certify
tree protection works in accordance with AS4970- 2009 Protection of Trees on Development
Sites, should any of the proposed works require tree canopy pruning or root removal.

No work, that requires adjoining owners consent, is permitted upon the existing Gum tree
located within No. 57.

Removal of existing tree roots greater than 25mm is not permitted without consultation with a
AQF Level 5 Arborist. Any tree roots exposed during excavation with a diameter greater than
25mm within the tree protection zone must be assessed by an Arborist. Excavation is not
permitted within the tree protection zone, without consultation with a AQF Level 5 Arborist. No
tree canopy nor tree branch may be pruned without consultation with a AQF Level 5 Arborist.

Documentary evidence of any works shall be collected by the Project Arborist including photos
and site instructions to record any work upon the existing tree.

Details shall be submitted to the Certifying Authority prior to the Occupation Certificate.

Reason: to ensure tree protection is provided and maintained.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

9. Road Reserve
The public footways and roadways adjacent to the site shall be maintained in a safe condition at
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all times during the course of the work.
Reason: Public Safety.

10. Tree and vegetation protection
A) Existing trees and vegetation shall be retained and protected as follows:
i) all trees and vegetation within the site as identified on the site plans, excluding exempt trees
under the relevant planning instruments or legislation,
ii) all trees and vegetation located on adjoining properties, and particularly the existing Gum
located within No.57,
iv) all road reserve trees and vegetation,
B) Tree protection shall be generally undertaken as follows:
i) all tree protection shall be in accordance with AS4970- 2009 Protection of Trees on
Development Sites, with particular reference to Section 4,
ii) removal of existing tree roots greater than 25mm is not permitted without consultation with a
AQF Level 5 Arborist,
iii) any tree roots exposed during excavation with a diameter greater than 25mm within the tree
protection zone must be assessed by an Arborist. Details including photographic evidence of
works undertaken shall be submitted by an AQF Level 5 Arborist to the Certifying Authority,
iv) to minimise the impact on trees and vegetation to be retained and protected, no excavated
material, building material storage, site facilities, nor landscape materials are to be placed within
the canopy dripline of trees and other vegetation required to be retained,
V) no tree roots greater than 25mm diameter are to be cut from protected trees unless
authorised by a Project Arborist on site,
vi) all structures are to bridge tree roots greater than 25mm diameter unless directed by a AQF
Level 5 Arborist on site,
vii) excavation for stormwater lines is not permitted within the tree protection zone, without
consultation with a AQF Level 5 Arborist, to provide for root protectionmeasures,
viii) should either or all of v), vi) and vii) occur during site establishment and construction works,
a AQF Level 5 Arborist shall provide recommendations for tree protection measures. Details
including photographic evidence of works undertaken shall be submitted by the Arborist to the
Certifying Authority,
ix) any temporary access to, or location of scaffolding within the tree protection zone of a
protected tree or any other tree to be retained during the construction works, is to be undertaken
using the protection measures specified in sections 4.5.3 and 4.5.6 of AS4970-2009,
x) tree pruning to enable construction shall not exceed 10% of any tree canopy, and shall be in
accordance with AS4373-2009 Pruning of Amenity Trees.

Reason: to retain and protect significant planting on development and adjoining sites.
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4.0 STATUTORY PLANNING FRAMEWORK
41 General

The following section of the report will assess the proposed
development having regard to the statutory planning framework and
matters for consideration pursuant to Section 79C of the
Environmental Planning & Assessment Act, 1979 as amended.
Those matters which are required to be addressed are outlined, and
any steps to mitigate against any potential adverse environmental
impacts are discussed below.

4.2 Manly Local Environmental Plan 2013
4.2.1 Zone and Zone Objectives

The subject site is zoned R1 General Residential pursuant to
the provisions of Manly Local Environmental Plan 2013
(“MLEP”). Dwelling houses are permissible in the zone with
the consent of council. The stated objectives of the zone are
as follows:

» To provide for the housing needs of the community.
» To provide for a variety of housing types and densities.

+ To enable other land uses that provide facilities or
services to meet the day to day needs of residents.

The proposal is permissible and consistent with the stated
objectives in it provides for a variety of housing types and
densities to meet the housing needs of the community.

Accordingly, there are no statutory zoning or zone objective
impediment to the granting of approval to the proposed
development.

4.2.2 Height of Buildings

Pursuant to Clause 4.3 of MLEP 2013 the height of a building
on the subject land is not to exceed 8.5 metres in height. The
objectives of this control are as follows:

(a) to provide for building heights and roof forms
that are consistent with the topographic
landscape, prevailing building height and
desired future streetscape character in the
locality,
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(b) to control the bulk and scale of buildings,
(c) to minimise disruption to the following:

(i) views to nearby residential development
from public spaces (including the harbour
and foreshores),

(ii) views from nearby residential
development to public spaces (including
the harbour and foreshores),

(i)  views between public spaces (including
the harbour and foreshores),

(d) to provide solar access to public and private
open spaces and maintain adequate sunlight
access to private open spaces and to habitable
rooms of adjacent dwellings,

(e) to ensure the height and bulk of any proposed
building or structure in a recreation or
environmental protection zone has regard fto
existing vegetation and topography and any
other aspect that might conflict with bushland
and surrounding land uses.

Building height is defined as follows:

building height (or height of building) means the
vertical distance between ground level (existing) and
the highest point of the building, including plant and lift
overruns, but excluding communication devices,
antennae, satellite dishes, masts, flagpoles, chimneys,
flues and the like

Ground level existing is defined as follows:

ground level (existing) means the existing level of a
site at any point.

It has been determined that the southern eastern edge of the
upper level roof form has a maximum height of 8.7 metres
representing a minor non-compliance of 200mm or 2.3%. The
balance of the works sit comfortably below the standard as
depicted in Figures 8, 9 and 10 over page 6.
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Figure 8 — Western elevation showing strict compliance with
8.5 metre height standard
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Figure 9 - Eastern elevation showing minor height non-
compliance south eastern edge of roof form
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Figure 10 — Southern elevation showing minor height non-
compliance south eastern edge of roof form
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Clause 4.6 of MLEP 2013 provides a mechanism by which a
development standard can be varied. The objectives of this
clause are:

(a) to provide an appropriate degree of flexibility in
applying certain development standards fto
particular development, and

(b) to achieve better outcomes for and from
development by allowing flexibility in particular
circumstances.

Pursuant to clause 4.6(2) consent may, subject to this clause,
be granted for development even though the development
would contravene a development standard imposed by this or
any other environmental planning instrument. However, this
clause does not apply to a development standard that is
expressly excluded from the operation of this clause.

This clause applies to the clause 4.3 Height of Buildings
Development Standard.

Clause 4.6(3) states that consent must not be granted for
development that contravenes a development standard unless
the consent authority has considered a written request from
the applicant that seeks to justify the contravention of the
development standard by demonstrating:

(a) that compliance with the development standard is
unreasonable or unnecessary in the circumstances of
the case, and

(b) that there are sufficient environmental planning
grounds to justify contravening the development
standard.

Clause 4.6(4) states consent must not be granted for
development that contravenes a development standard
unless:

(a)  the consent authority is satisfied that:

(i) the applicant’s written request has adequately
addressed the matters required to be
demonstrated by subclause (3), and

(i) the proposed development will be in the public
interest because it is consistent with the
objectives of the particular standard and the
objectives for development within the zone in
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which the development is proposed fo be
carried out, and

(b)  the concurrence of the Director-General has been
obtained.

Clause 4.6(5) states thatin deciding whether to grant
concurrence, the Director-General must consider:

(a) whether contravention of the development standard
raises any matter of significance for State or regional
environmental planning, and

(b) the public benefit of maintaining the development
standard, and

(c) any other matters required to be taken into
consideration by the Director-General before granting
concurrence.

Claim for Variation

Zone and Zone Objectives

The developments permissibility and consistency with the
zone objectives has been discussed in detail in section 3.2.1
of this statement.

Height of Buildings Standard and Objectives

This standard and the associated objectives have been
previously identified. Having regard to the stated objectives it
is considered that strict compliance is both unreasonable and
unnecessary for the following reasons:

(a) to provide for building heights and roof forms
that are consistent with the topographic
landscape, prevailing building height and
desired future streetscape character in the
locality,

Response: The building floor plates, heights and roof form
have been designed to reflect the topographical
characteristics of the site. We note that the non-compliance is
limited to the thickness of the roof form over a relatively
confined portion of building footprint with site topography
contributing to the non-compliance.
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The overall height of the development as it presents to
Fairlight Street is well below the 8.5 metre height standard
with a minor non-compliance as viewed from the rear lane.
The building height proposed is entirely consistent with the
prevailing heights established on both immediately adjoining
properties and development generally within the sites visual
catchment as depicted in the Figures 4 — 7. Such
circumstance is accurately depicted in the photomontages at
Figures 11 and 12 below.

| mm

4 S - |
[ M|

p———E ] m—— Y -
== ST e e =7

Figure 11 — Photomontage showing the consistency of the
proposed building height with that of adjoining development

Figure 12 — Photomontage showing the consistency of the
proposed building height with that of adjoining development
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Consistent with the conclusions reached by Senior
Commissioner Roseth in the matter of Project Venture
Developments v Pittwater Council (2005) NSW LEC 191 |
have formed the considered opinion that most observers
would not find the proposed development, in particular areas
of roof form which breach the 8.5 metre height standard,
offensive, jarring or unsympathetic in a streetscape,
lanescape context nor having regard to the built form
characteristics of development within the sites’ visual
catchment.

Council can be satisfied that the development provides for
building heights and roof forms that are consistent with the
topographic landscape, prevailing building height and desired
future streetscape character in the locality.

This objective is satisfied.
(b) to control the bulk and scale of buildings,

Response: The non-compliance is limited to the thickness of
the roof across a relatively small area of building footprint
such that it could not be said that such area contributes
unacceptably to the bulk and scale of development anticipated
through strict compliance with the standard. The building
height and floor space are appropriately distributed across the
site such as to achieve an acceptable bulk and scale.

This objective is satisfied.
(c) to minimise disruption to the following:

(i) views to nearby residential development
from public spaces (including the harbour
and foreshores),

(ii) views from nearby residential
development to public spaces (including

the harbour and foreshores),

(iii)  views between public spaces (including
the harbour and foreshores),
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Response: In the context of the impacts arising from the area
of roof form which exceeds the height standard we have
formed the considered opinion that the non-compliance will
not disrupt views to nearby residential development from
public spaces, views form nearby residential development to
public spaces and views between public spaces.

This objective is satisfied.

(d) to provide solar access to public and private
open spaces and maintain adequate sunlight
access to private open spaces and to habitable
rooms of adjacent dwellings,

Response: The accompanying shadow diagrams demonstrate
that the shadow cast from the minor area of building height
non-compliance does not fall on the west facing windows of
No. 57 Fairlight Street or the adjacent open space areas. As
such the minor area of building height non-compliance does
not result in unacceptable shadowing impacts to the adjacent
residential properties or the public domain.

This objective is satisfied.

(e)  to ensure the height and bulk of any proposed
building or structure in a recreation or
environmental protection zone has regard fto
existing vegetation and topography and any
other aspect that might conflict with bushland
and surrounding land uses.

Response: Not applicable.

Further, sufficient environmental planning grounds exist to
justify the variation in circumstances where the minor non-
compliance is directly attributed to the topography of the land.
Compliance with the objectives of the standard and the
absence of environmental impact also give weight to the
acceptability of the variation sought.

Conclusions

Having regard to the clause 4.6 variation provisions we have
formed the considered opinion:

(a) that the contextually responsive development is
consistent with the zone objectives, and
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(b)

()

that the contextually responsive development is
consistent with the objectives of the height of buildings
standard, and

that there are sufficient environmental planning grounds
to justify contravening the development standard, and

that having regard to (a), (b) and (c) above that
compliance with the building height development
standard is unreasonable or unnecessary in the
circumstances of the case, and

that given the developments ability to comply with the
zone and height of buildings standard objectives that
approval would not be antipathetic to the public interest,
and

that contravention of the development standard does
not raise any matter of significance for State or regional
environmental planning.

As such, we have formed the highly considered opinion that
there is no statutory or environmental planning impediment to
the granting of a height of buildings variation in this instance.

4.2.3 Floor Space Ratio — Exceptions to Development

Standards

Pursuant to Clause 4.4 MLEP 2013 the maximum FSR for
development on the site is 0.6:1 representing a gross floor
area of 161.28 square metres. The stated objectives of this
clause are:

(a) to ensure the bulk and scale of development is
consistent with the existing and desired
streetscape character,

(b)  to control building density and bulk in relation to
a site area to ensure that development does not
obscure important landscape and townscape
features,

(c) to maintain an appropriate visual relationship

between new development and the existing
character and landscape of the area,
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(d) to minimise adverse environmental impacts on
the use or enjoyment of adjoining land and the
public domain,

(e) to provide for the viability of business zones
and encourage the development, expansion
and diversity of business activities that will
contribute to economic growth, the retention of
local services and employment opportunities in
local centres.

It has been determined that the proposal has a gross floor
area of 198 square metres, as defined, representing a floor
space ratio of 0.73:1 and therefore non-compliant with the
FSR standard by 36.72 square metres or 22.7%.

Again, clause 4.6 of MLEP 2013 provides a mechanism by
which a development standard can be varied with such clause
applying to the clause 4.4 Floor Space Ratio Development
Standard.

Claim for Variation

Zone and Zone Objectives

The developments permissibility and consistency with the
zone objectives has been discussed in detail in section 3.2.1
of this statement.

Floor Space Ratio Standard and Objectives

This standard and the associated objectives have been
previously identified. Having regard to the stated objectives it
is considered that strict compliance is both unreasonable and
unnecessary for the following reasons:

(a) to ensure the bulk and scale of development is
consistent with the existing and desired
streetscape character,

Response: The height, bulk and scale of the development, as
reflected by floor space, are entirely consistent with the built
form characteristics established by adjoining development and
development generally within the sites visual catchment as
depicted in Figures 4 — 7. Such circumstance is accurately
depicted in the photomontages at Figures 13 and 14 over

page.
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Figure 13 — Photomontage showing the consistency of the
proposed building height with that of adjoining development

N . g

e

Figure 14 — Photomontage showing the consistency of the
proposed building height with that of adjoining development

In this regard, it is apparent that development within the site
visual catchment displays an existing FSR, and in many cases
building height, which exceed the standards with the proposed
development clearly consistent with the existing streetscape
character.
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It is also apparent that the area of this particular site is
significantly less than a majority of properties in the immediate
area with the FSR variation reflecting such circumstance and
the desire for a reasonable level of floor space to achieve the
orderly and economic use and development of the land.

That said, with the exception of a minor building height breach
in the south eastern corner of the proposed roof form, which is
not discernible as viewed from Fairlight Street, the proposal
complies with the 8.5 metre height standard ensuring that in
terms of building height the proposal is consistent with the
desired streetscape character as anticipated by the height
standard.

Consistent with the conclusions reached by Senior
Commissioner Roseth in the matter of Project Venture
Developments v Pittwater Council (2005) NSW LEC 191 we
have formed the considered opinion that most observers
would not find the proposed development by virtue of its form,
massing or scale (as reflected by FSR), offensive, jarring or
unsympathetic in a streetscape context nor having regard to
the built form characteristics of development within the sites
visual catchment.

Accordingly, we have formed the considered opinion that this
objective is satisfied.

(b)  to control building density and bulk in relation to
a site area to ensure that development does not
obscure important landscape and fownscape
features,

Response: Having inspected the site and its surrounds we
have formed the considered opinion that the development will
not obscure any important landscape or townscape features
with a compliant open space/ landscape area curtilage
maintained.

Accordingly, we have formed the considered opinion that this
objective is satisfied.

(c) to maintain an appropriate visual relationship

between new development and the existing
character and landscape of the area,
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Response: As depicted on landscape plan DA2001F the
proposed development is within 8.66 square metres of
compliance with the total open space control with strict
compliance achieved with the landscaped area provision of
the DCP. The proposed landscaping will maintain an
appropriate  visual relationship between  adjoining
development with the landscape regime proposed ensuring
that the existing landscape character of the area is
maintained, if not enhanced.

Accordingly, we have formed the considered opinion that this
objective is satisfied.

(d) to minimise adverse environmental impacts on
the use or enjoyment of adjoining land and the
public domain,

Response: In relation to shadowing impact the application is
accompanied by shadow diagrams which show the impact of
shadowing on adjoining development in particular No. 57
Fairlight Street. We note that this property has its living room
and adjacent terrace orientated to the south to take advantage
of views and outlook.

Such southern orientation has placed greater weight on
outlook rather than solar access with no direct solar access to
the south facing glazing at any time between 9am and 3pm on
215 June. The shadow diagrams demonstrate that the existing
level of solar access received to the west facing windows will
not be further compromised between 9am and 3pm on 215t
June. Reasonable levels of solar access will be maintained to
the rear yard of this adjoining property.

In relation to privacy, we confirm that the concerns previously
expressed in relation privacy have been addressed through
building design, the appropriate design and location of
fenestration and the provision of integrated privacy screen
treatments where considered necessary. The proposal will not
give rise to any unacceptable public or private view
affectation.

This objective is satisfied.
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(e) to provide for the viability of business zones
and encourage the development, expansion
and diversity of business activities that will
contribute to economic growth, the retention of
local services and employment opportunities in
local centres.

Response: This objective is not applicable.

In the recent 'Four2Five’ judgement (Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90), Pearson C outlined that
a Clause 4.6 variation requires identification of grounds that
are particular to the circumstances to the proposed
development. That is to say that simply meeting the objectives
of the development standard is insufficient justification of a
Clause 4.6 variation.

In this regard, we have formed the considered opinion that
sufficient environmental planning grounds exist to justify the
variation including the exceptional design quality of the
building and the compatibility of the height, bulk and scale of
the development, as reflected by floor space, with the built
form characteristics established by adjoining development and
development generally within the sites’ visual catchment. The
developments compliance with the objectives of the FSR
standard and the general paucity of adverse environmental
impact also give weight to the acceptability of the variation
sought.

Conclusions

Having regard to the clause 4.6 variation provisions we have
formed the considered opinion:

(a) that the contextually responsive development is
consistent with the zone objectives, and

(b) that the contextually responsive development is
consistent with the objectives of the floor space ratio
standard, and

(c) that there are sufficient environmental planning
grounds to justify contravening the development
standard, and

(d) that having regard to (a), (b) and (c) above that
compliance with the floor space ratio development
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standard is unreasonable or unnecessary in the
circumstances of the case, and

(e) that given the developments ability to comply with the
zone and floor space ratio standard objectives that
approval would not be antipathetic to the public
interest, and

(f) that contravention of the development standard does
not raise any matter of significance for State or
regional environmental planning.

As such, we have formed the highly considered opinion that
there is no statutory or environmental planning impediment to
the granting of a floor space ratio variation in this instance.

4.2.4 Heritage Conservation - Heritage Impact
Assessment

Pursuant to clause 5.10(4) of MLEP 2013 the consent
authority must, before granting consent under this clause in
respect of a heritage item or heritage conservation area,
consider the effect of the proposed development on the
heritage significance of the item or area concerned.

Further, pursuant to clause 5.10(5) the consent authority may,
before granting consent to any development:

(a) on land on which a heritage item is located, or

(b) on land that is within a heritage conservation
area, or

(c) on land that is within the vicinity of land referred to
in paragraph (a) or (b),

require a heritage management document to be
prepared that assesses the extent to which the
carrying out of the proposed development would
affect the heritage significance of the heritage item or
heritage conservation area concerned.

The subject property is not heritage listed or located within a
heritage conservation area however is located adjacent to the
heritage listed within the vicinity of the Schedule 5 MLEP
2013 heritage listed Manly Reservoir. We note that the
heritage significance of this item has been materially altered
through the recent approval and construction of a multi
dwelling housing development on this adjoining site.
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ATTACHMENTS

PURPOSE

REPORT TO DEVELOPMENT DETERMINATION PANEL MEETING

ITEM NO. 3.2 - 12 JUNE 2019

DA2018/1988 - 54 ELLERY PARADE, SEAFORTH - DEMOLITION
WORKS AND CONSTRUCTION OF A DWELLING HOUSE

ANNA WILLIAMS

2019/308449

1 J Assessment Report
2 1 Site Plan & Elevations
3 UClause 4.6

To refer the attached application for determination due to directions provided by the Department of
Planning & Environment in relation to applications with a clause 4.6 variation to the height

standard.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority refuse Development Consent to DA2018/1988 for
demolition works and construction of a dwelling house on land at Lot 49 DP 7750, 54 Ellery
Parade, Seaforth, subject to the conditions outlined in the Assessment Report.
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

‘Application Number:

|pA2018/1988 |

Responsible Officer:

Adam Croft

Land to be developed (Address):

Lot 49 DP 7750, 54 Ellery Parade SEAFORTH NSW 2092

Proposed Development:

Demolition works and construction of a dwelling house

Zoning:

Manly LEP2013 - Land zoned R2 Low Density Residential

Development Permissible:

Yes

Existing Use Rights: No

Consent Authority: Northern Beaches Council
Delegation Level: DDP

Land and Environment Court Action: [No

Owner: Andrew Hatzis
Applicant: Suburban Town Planners
Application lodged: 17/12/2018

Integrated Development: No

Designated Development: No

State Reporting Category:

Residential - Single new detached dwelling

Notified: 31/12/2018 to 29/01/2019
Advertised: Not Advertised
Submissions Received: 3

Recommendation: Refusal

Estimated Cost of Works:

|$ 1,655,000.00

Executive Summary

A pre-lodgement meeting was held between Council and the Applicant in relation to the proposal on 28
August 2018. Specific concerns raised at the time included visual bulk, streetscape and view loss

impacts.

Three submissions in objection to the proposal were received on behalf of four properties, in response
to the notification of the application. View loss concerns were raised on behalf of two properties to the
rear of the subject site (No. 59 & No. 61 Peacock Street). Council requested height poles be erected on
the subject site following initial site inspections of the objecting properties.

Assessment of the architectural plans submitted and further inspections of the site and height pole
templates concluded that the proposed new dwelling is excessive in bulk and scale and results in
unreasonable view loss impacts. The proposed non-compliant building height is not consistent with the
objectives of Clause 4.3 and the Clause 4.6 written request is not considered to adequately justify the

DA2018/1988 Page 1 of 32
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variation to the development standard. The proposed wall height and side setback non-compliances
also contribute to the excessive scale of the development.

The proposed variation to the height of buildings development standard is 11.76%. As such, the
application is referred to the Development Determination Panel for determination.

No geotechnical assessment of the site has been submitted for assessment in relation to the significant
excavation proposed on the site. This issue remains unresolved.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

o A review and consideration of all submissions made by the public and community interest
groups in relation to the application;

e A review and consideration of all documentation provided with the application (up to the time of
determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Manly Local Environmental Plan 2013 - 4.6 Exceptions to development standards

Manly Local Environmental Plan 2013 - 6.2 Earthworks

Manly Development Control Plan - 3.1 Streetscapes and Townscapes

Manly Development Control Plan - 3.1.1 Streetscape (Residential areas)

Manly Development Control Plan - 3.3.2 Preservation of Trees or Bushland Vegetation

Manly Development Control Plan - 3.4.1 Sunlight Access and Overshadowing

Manly Development Control Plan - 3.4.2 Privacy and Security

Manly Development Control Plan - 3.4.3 Maintenance of Views

Manly Development Control Plan - 4.1.2 Height of Buildings (Incorporating Wall Height, Number of
Storeys & Roof Height)

Manly Development Control Plan - 4.1.4 Setbacks (front, side and rear) and Building Separation
Manly Development Control Plan - 4.1.8 Development on Sloping Sites

Manly Development Control Plan - 4.4.5 Earthworks (Excavation and Filling)

SITE DESCRIPTION

Property Description: Lot49 DP 7750, 54 Ellery Parade SEAFORTH NSW 2092

Detailed Site Description: The subject site consists of one allotment located on the
northern side of Ellery Parade.

DA2018/1988 Page 2 of 32
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The site is regular in shape with a frontage of 15.09m along
Ellery Parade and a depth of 48.16m. The site has a
surveyed area of 726.7m>

The site is located within the R2 Low Density
Residential zone and accommodates an existing dwelling
house.

The site slopes 6.97m from rear (north) to front (south).

The site contains small planted gardens and hedges. No
significant trees are located on the site.

Detailed Description of Adjoining/Surrounding
Development

Adjoining and surrounding development is characterised by
detached dwelling houses and dual occupancies.

SITE HISTORY

The land has been used for residential purposes for an extended period of time. A search of Council’s
records has revealed the following relevant history:

DA0195/2011 - Alterations and additions to an existing dwelling including a first floor addition and
alterations to the ground floor - Approved 17 May 2012.

DA0259/2009 - New swimming pool and associated landscaping - Approved 17 September 2007.
DA0259/2009 - Part 2 - Section 96 to modify approved Swimming Pool and associated landscaping -

Approved 21 December 2007.
DA2018/1988 Page 3 of 32
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PreLodgement Meeting

A prelodgement meeting was held on 28th August 2018. The relevant notes discuss a number of issues
relating to visual bulk, streetscape and view loss, and conclude that:

"The proposed parapet is excessive in height and results in unreasonable visual impact as viewed from
the street frontage. The parapet design requires amendment in order to maintain consistency with
existing three storey dwellings within the surrounding streetscape”

The prelodgement notes provide some qualified comments in conditional support of a height breach
up to 9.15m and reduced compliance with some setbacks. Notwithstanding this, the erection of height
profiles during the assessment process has facilitated a more specific assessment of height, views,
scale and sireetscape issues. The sireetscape impact in particular has been found to be unacceptable
as assessed against DCP provisions.

Additionally, the extent to which the proposed dwelling is appropriate given the character of the street
has been further explored. With the additional information available to the assessment process, the
policy breaches relating to height and side setbacks result in a dwelling that is inconsistent with the
predominant 2 storey character of the neighbourhood.

In response to the applicants concerns regarding consistency of approach, an investigation of the small
number of 3 storey development in the immediate locality finds that the majority of those developments
are were not approved under the current applicable planning instruments and policies. The most recent
approval (2013) at No. 44 Ellery Parade relates to an application for alterations and additions to an
existing dwelling to provide a basement level without changing the height of the existing structure. The
proposal under this application is for a new dwelling with no constraint to compliance.

In any event, the prevailing character of the street comprises well modulated dwellings of 2 storeys,
with upper levels or significant portions of front facades setback to relieve the streetscape of excessive
bulk. This assessment finds the proposed dwelling remains inconsistent with this character.

PROPOSED DEVELOPMENT IN DETAIL

The proposal includes demolition of the existing dwelling and construction of a new dwelling consisting
of:

Lower floor:

Double garage
Workshop

Store

wC

Entry and internal stair

Mid floor:

Theatre & studio
Breakfast room
Office
Bedrooms 2, 3 & 4
DA2018/1988 Page 4 of 32
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Bed 4 ensuite
Bathroom
Laundry

WcC

Front patio

Upper floor:

Kitchen & pantry

Dining

Lounge

Library

Bed 1 with ensuite and walk
Bathroom

Front balcony

Rear alfresco

in robe

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for considerati
are:

on under the Environmental Planning and Assessment Act, 1979,

Section 4.15 Matters for
Consideration’

Comments

Section 4.15 (1) (a)(i) — Provisions
of any environmental planning
instrument

See discussion on “Environmental Planning Instruments” in this
report.

Section 4.15 (1) (a)(ii) — Provisions
of any draft environmental planning
instrument

None applicable.

Section 4.15 (1) (a)(iii) — Provisions
of any development control plan

Manly Development Control Plan applies to this proposal.

Section 4.15 (1) (a)(iiia) —
Provisions of any planning
agreement

None applicable.

Section 4.15 (1) (a)(iv) —
Provisions of the Environmental
Planning and Assessment
Regulation 2000 (EP&A Regulation
2000)

DA2018/1988

Division 8A of the EP&A Regulation 2000 requires the consent
authority to consider "Prescribed conditions" of development
consent. These matters have been addressed via a condition of
consent.

Clause 50(1A) of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the building
designer at lodgement of the development application. This clause
is not relevant to this application.

Clauses 54 and 109 of the EP&A Regulation 2000, Council
requested additional information and has therefore considered the
number of days taken in this assessment in light of this clause
within the Regulations. No additional information was requested.

Page 5 of 32
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Section 4.15 Matters for Comments
Consideration'

Clause 92 of the EP&A Regulation 2000 requires the consent
authority to consider AS 2601 - 1991: The Demolition of
Structures. This matter has been addressed via a condition of
consent.

Clauses 93 and/or 94 of the EP&A Regulation 2000 requires the
consent authority to consider the upgrading of a building (including
fire safety upgrade of development). This clause is not relevant to
this application.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider insurance requirements under the Home
Building Act 1989. This matter has been addressed via a
condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider the provisions of the Building Code of
Australia (BCA). This matter has been addressed via a condition
of consent.

Clause 143A of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the building
designer prior to the issue of a Construction Certificate. This
clause is not relevant to this application.

Section 4.15 (1) (b) — the likely (i) Environmental Impact

impacts of the development, The environmental impacts of the proposed development on the
including environmental impacts on|natural and built environment are addressed under the

the natural and built environment |[Manly Development Control Plan section in this report.

and social and economic impacts
in the locality (ii) Social Impact

The proposed development will have a detrimental social impact in
the locality considering the character of the proposal.

(iii) Economic Impact

The proposed development will not have a detrimental economic
impact on the locality considering the nature of the existing and
proposed land use.

Section 4.15 (1) (c) — the suitability |The site is considered unsuitable for the proposed development.
of the site for the development

Section 4.15 (1) (d) — any See discussion on “Natification & Submissions Received” in this
submissions made in accordance |report.
with the EPA Act or EPA Regs

Section 4.15 (1) (e) — the public This assessment has found the proposal to be contrary to the
interest relevant requirement(s) of the Manly LEP and DCP and will result
in a development which will create an undesirable precedent such
that it would undermine the desired future character of the area
and be contrary to the expectations of the community. In this
regard, the development, as proposed, is not considered to be in

DA2018/1988 Page 6 of 32
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Section 4.15 Matters for Comments
Consideration'

the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject development application has been publicly exhibited in accordance with the Environmental
Planning and Assessment Act 1979, Environmental Planning and Assessment Regulation 2000 and the

relevant Development Control Plan.

As a result of the public exhibition process council is in receipt of 3 submission/s from:

Name: Address:

Tomasy Planning 1073 Pittwater Road COLLAROY NSW 2097
Mat Dervish 52 Ellery Parade SEAFORTH NSW 2092
Amanda Jane Peirce 56 Ellery Parade SEAFORTH NSW 2092
Luke Rowland Jackman

The following issues were raised in the submissions and each have been addressed below:

Bulk and scale

Landscaping, excavation

View sharing/view loss

Inadequate information

Floor plans / FSR

Overshadowing / shadow diagrams
Ground level

Privacy impacts

Boundary fencing

Photo montage

The matters raised within the submissions are addressed as follows:

o Bulk and scale / non-compliances
Comment:
The proposed dwelling is assessed as resulting in excessive bulk and scale with significant
numerical non-compliances, including building height. Based on the proposed non-compliances
and associated impacts, the proposed development is not supported and is recommended for
refusal.

e Landscaping, excavation
Comment:

DA2018/1988 Page 7 of 32
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The proposed total open space area is marginally non-compliant and the landscaped area
exceeds the minimum requirement. As such, the proposed open space and landscaped areas
are supported. The proposal includes significant excavation of the site within the building
footprint, for which no geotechnical assessment has been submitted. This issue remains
unresolved, however the application is not recommended for approval.

e View sharing/view loss
Comment:
A detailed assessment of view loss has been completed by Council, including the requirement
for the erection of height poles/templates on the site. The view loss is considered to be
unacceptable as assessed under Clause 3.4.3 Maintenance of views, and the proposal is
recommended for refusal.

e Inadequate information
Comment:
Following review and assessment of the application, the relevant information for Council to
make an accurate assessment of the application has now been provided. Council has
conducted an independent assessment of view loss.

e Floorplans/FSR
Comment:
Detailed floor plans have been submitted with the application, but are not made publicly
available by Council.

e Overshadowing / shadow diagrams
Comment:
The alignment of the provided shadow diagrams to magnetic north rather than true north is
noted. The shadow diagrams provide adequate information to make an assessment of
overshadowing in this case. The adjoining walls of No. 52 and No. 56 Ellery Parade will
experience additional overshadowing. However, the proposal will not result in any additional
overshadowing of private open space of these properties and sufficient sunlight access is
retained.

e Ground level
Comment:
The natural ground levels shown on the elevation and section drawings appear to be consistent
with the survey levels provided. The drawings also indicate the extent of proposed excavation of
the site. The proposed building height measured from natural ground level is non-compliant and
is not supported.

e Privacy impacts
Comment:
The proposed western windows are not considered to unreasonably impact the privacy of No.
56 Ellery parade, as discussed in detail under Clause 3.4.2 Privacy and Security.

e Boundary fencing
Comment:
No change is proposed to the existing boundary fencing. An access path and stair is proposed
adjacent to the western boundary.

¢ Photo montage
Comment:
The photo montage submitted is indicative of the proposed form of the dwelling. However, this
assessment relies on the scaled architectural drawings and height poles erected on the site.

REFERRALS

Internal Referral Body Comments
: DA2018/1988 Page 8 of 32
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Internal Referral Body Comments
NECC (Development Development Engineer has no objection to the application subject to
Engineering) the following condition of consent.
External Referral Body Comments
Ausgrid: (SEPP Infra.) The proposal was referred to Ausgrid. No response has been
received within the 21 day statutory period and therefore, itis
assumed that no objections are raised and no conditions are
recommended.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs, REPs and LEPs), Development Controls Plans and
Council Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs, REPs and
LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005

The subject property is located within the Sydney Harbour Catchment therefore the provisions of this
plan apply to this development.

An assessment of the proposal against Clause 2(1) (aims of the SREP), Clause 13 (hominated
planning principles) and Clause 21 (relating to biodiversity, ecology and environmental protection) has
been undertaken. The proposal is considered to be consistent with the above provisions of the SREP.
Given the scale of the proposed modification and the works proposed referral to the Foreshores and
Waterways Planning and Development Advisory Committee was not considered necessary.

Manly Local Environmental Plan 2013

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? No
zone objectives of the LEP? Yes

Principal Development Standards

Standard Requirement Proposed % Variation Complies

Height of Buildings: 8.5m 9.5m 11.76% No

Floor Space Ratio 0.45:1 0.43:1 N/A Yes
DA2018/1988 Page 9 of 32
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Compliance Assessment

Clause Compliance with

Requirements

2.7 Demolition requires development consent Yes

4.3 Height of buildings No

4.4 Floor space ratio Yes

4.6 Exceptions to development standards No

6.2 Earthworks N/A

6.4 Stormwater management Yes

6.12 Essential services Yes

Detailed Assessment
4.6 Exceptions to development standards

Description of non-compliance:

Development standard: Height of buildings
Requirement: 8.5m

Proposed: 9.5m

Percentage variation to requirement: 11.76%

Assessment of request to vary a development standard:

The following assessment of the variation to Clause 4.3 —Height of Buildings development standard,
has taken into consideration the recent judgement contained within Initial Action Pty Ltd v Woollahra
Municipal Council [2018] NSWLEC 118.

Clause 4.6 Exceptions to development standards:

(1) The objectives of this clause are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,

(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

Comment:

Clause 4.3 — Height of Buildings development standard is not expressly excluded from the operation of
this clause.

DA2018/1988 Page 10 of 32
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(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks to
justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes a development
standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by cl 4.6(3). There are two separate matters for consideration contained
within ¢l 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

Comment:

The Applicant’s written request has not adequately demonstrated that compliance with the development
standard is unreasonable or unnecessary in the circumstances of this case as required by cl 4.6(3)(a).
The applicant’'s written request (attached to this report as an Appendix) claims consistency with the
objectives of the height of buildings development standard.

The written request is not considered to adequately demonstrate that compliance with the development
standard is unreasonable or unnecessary in the circumstances of the case for the following reasons:

e The proposal does not provide for a building height that is consistent with the topographic
landscape, prevailing building height or desired streetscape in the locality. The applicant's
written request argues that the non-compliance is a natural consequence of the slope of the
land from the rear of the site towards Ellery Parade. This justification is not considered to be
adequate as objective (a) requires that building heights remain consistent with topography.

e The nearby examples of existing three-storey dwellings pointed to within the applicant's written
request are stepped with the slope of the land to minimise bulk and building height. Council will
take into account the character and existing developments of the surrounding area. However,
development applications are assessed on their individual merit and scattered examples within
a locality or suburb do not constitute a predominant building form. Further, developments will not
be supported where they result in unreasonable impact on adjoining properties, the streetscape
or surrounding areas, regardless of compliance with numerical controls.

e The proposed dwelling is excessive in bulk and scale in relation to the sireetscape. The
proposed dwelling facade does not provide adequate articulation or setbacks to reduce the bulk
as with existing dwellings in the street. Articulation of the facade is limited to the central entry

DA2018/1988 Page 11 of 32
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stair and balconies. As this feature is located in the middle of the facade, it does not effectively
break up the appearance of the structure or materially reduce the building envelope. In addition
to this central entry stair and balconies, the large internal staircases and associated voids result
in a cumulative 76.9m? that is not defined as gross floor area, but contributes further to the bulk
of the dwelling.

e The proposed building height non-compliance directly results in significant view loss from
adjoining properties, as assessed under Clause 3.4.3 Maintenance of Views.

In this regard, the applicants written request has not adeguately demonstrated the that there are
sufficient environmental planning grounds to justify contravening the development standard as required
by cl 4.6(3)(a).

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority's finding that the applicant's
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written
request under cl 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning”is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:

1.3 Objects of Act{cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection of the
health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

The applicant’s written request (attached to this report as an Appendix) has not demonstrated that there
are sufficient environmental planning grounds to justify contravening the development standard. The

DA2018/1988 Page 12 of 32

74



AN northern ATTACHMENT 1

ia’* beaches Assessment Report
‘J &7 councl ITEM NO. 3.2 - 12 JUNE 2019

AN\ northern
k beaches

‘- |',, council

applicant's written request claims that there are sufficient environmental planning grounds to justify
contravening the development standard.

The written request is not considered to adequately demonstrate that there are sufficient environmental
planning grounds to justify contravening the development standard for the following reasons:

e The proposal is assessed as resulting in unreasonable environmental and amenity impacts,
specifically in relation to view loss and bulk and scale.

¢ Based the numerous and significant proposed non-compliances and associated impacts,
particularly the departure from the height of buildings development standard, the proposal is not
considered to be a well designed or orderly development.

As such, the applicant’s written request has not demonstrated that the proposed development is
consistent with cl 1.3 of the EPA Act.

In this regard, the applicants written request has not adeguately demonstrated the that there are
sufficient environmental planning grounds to justify contravening the development standard as required
by cl 4.6(3)(b).

Therefore, Council is not satisfied that the applicant’s written request has adequately addressed the
matters required to be demonstrated by cl 4.6(3).

Clause 4.6 (4)(a)(ii) (Public Interest) assessment:

cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Height of Buildings development standard and the
objectives of the R2 Low Density Residential zone. An assessment against these objectives is provided
below.

Objectives of development standard

The underlying objectives of the standard, pursuant to Clause 4.3 — ‘Height of buildings’ of the MLEP
2013 are:

(1) The objectives of this clause are as follows:

a) to provide for building heights and roof forms that are consistent with the topographic
landscape, prevailing building height and desired future streetscape character in the locality,

Comment:

The proposed building height is not consistent with the topographic landscape, prevailing building
height or desired streetscape, as discussed above under Clause 4.6(3)(a).
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b) to control the bulk and scale of buildings,

Comment:

The proposed building height and DCP non-compliances resultin a dwelling of unreasonable bulk
and scale. The proposed design lacks sufficient setbacks and articulation to reduce the visual
impact of the dwelling.

¢) to minimise disruption to the following:

(i) views to nearby residential development from public spaces (including the harbour and
foreshores),

(ii) views from nearby residential development to public spaces (including the harbour and
foreshores),

(iii) views between public spaces (including the harbour and foreshores),

Comment:

The proposed building height non-compliance results in unreasonable view loss from adjoining
properties. In addition to the height non-compliance, the bulk of the dwelling and insufficient side
setbacks do not allow for reasonable retention of views over or through the site.

d) to provide solar access fo public and private open spaces and maintain adequate sunlight
access to private open spaces and to habitable rooms of adjacent dwellings,

Comment:
The proposal will maintain adequate sunlight access to the subject site and adjoining properties.
e) to ensure the height and bulk of any proposed building or structure in a recreation or
environmental protection zone has regard to existing vegetation and topography and any other
aspect that might conflict with bushland and surrounding land uses.
Comment:
N/A
Zone objectives
The underlying objectives of the R2 Low Density Residential zone are:
e To provide for the housing needs of the community within a low density residential environment.
Comment:
The proposal maintains the existing residential use and density.
It is considered that the development satisfies this objective.

e Toenable other land uses that provide facilities or services to meet the day to day needs of
residents.

Comment:
DA2018/1988 Page 14 of 32
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N/A

Conclusion:

For the reasons detailed above, the proposal is considered to be consistent with the objectives of
the R2 Low Density Residential zone.

Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment:

cl. 4.6(4)(b) requires the concurrence of the Secretary to be obtained in order for development consent
to be granted.

Planning Circular PS 18-003 dated 21 February 2018, as issued by the NSW Department of Planning,
advises that the concurrence of the Secretary may be assumed for exceptions to development
standards under environmental planning instruments that adopt Clause 4.6 of the Standard Instrument
where the variation is not greater than 10%. Following the release of PS-003, Council received
correspondence from a delegate of the Secretary which granted Council staff, for a period of 30 months
from 24 May 2019, the ability to assume the Secretary's concurrence for Class 1 buildings which seek
to vary a development standard by more than 10%.

As the application seeks to vary the development standard by more than 10% the concurrence of the
Secretary is assumed subject to determination by Council's Development Determination Panel.

6.2 Earthworks

The proposal includes excavation to a depth of approximately 3m. No preliminary assessment of site
conditions or geotechnical assessment has been submitted with the application. This issue remains
unresolved, however, the application is recommended for refusal based on other concerns raised in this
report.

Manly Development Control Plan

Built Form Controls

Built Form Controls - Site Area: 726.7m2 Requirement Proposed |Complies

4.1.2.1 Wall Height East: 7.5m Mid: 4.9m Yes
Upper (rear): Yes

7.9m
Upper (front): No

9.1m
West: 8m Mid: 4.9m Yes
Upper (rear): Yes

7.9m
Upper (front): No

9.2m
4.1.2.2 Number of Storeys 2 3 No
4.1.2.3 Roof Height Height: 2.5m 1m Yes
Parapet Height: 0.6m m No
4.1.4.1 Street Front Setbacks Prevailing building line / 6m 8m Yes
DA2018/1988 Page 15 of 32
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4.1.4.2 Side Setbacks and Secondary East (mid): 1.63m 1.5m No
Street Frontages East (upper- rear): 2.6m 2m No
East (upper-front): 3.03m 1.5m No
West (mid): 1.63m 1.5m No
West (upper-rear): 2.6m 2m No
West (upper-front): 3.07m 1.5m No
4.1.4.4 Rear Setbacks 8m 20.66m Yes
4.1.5.1 Minimum Residential Total Open Open space 55% of site 51.4% No
Space Requirements area 373.3m2
Residential Open Space Area: 0S1/2/3/4 400m2
4.1.5.2 Landscaped Area Landscaped area 35% of 42.2% Yes
open space 157.5m2
130.66m2
4.1.5.3 Private Open Space 18m2 per dwelling >18m2 Yes
Schedule 3 Parking and Access Dwelling 2 spaces 2 spaces Yes

*Note: The percentage variation is calculated on the overall numerical variation (ie: for LOS - Divide
the proposed area by the numerical requirement then multiply the proposed area by 100 to equal X,
then 100 minus X will equal the percentage variation. Example: 38/40 x 100 = 95 then 100 - 95 = 5%

variation)

Compliance Assessment

Clause Compliance |Consistency
with Aims/Objectives
Requirements
3.1 Streetscapes and Townscapes No No
3.1.1 Streetscape (Residential areas) No No
3.3.1 Landscaping Design Yes Yes
3.3.2 Preservation of Trees or Bushland Vegetation Yes Yes
3.4.1 Sunlight Access and Overshadowing No Yes
3.4.2 Privacy and Security Yes Yes
3.4.3 Maintenance of Views No No
3.7 Stormwater Management Yes Yes
4.1.2 Height of Buildings (Incorporating Wall Height, Number of No No
Storeys & Roof Height)
4.1.4 Setbacks (front, side and rear) and Building Separation No No
4.1.5 Open Space and Landscaping Yes Yes
4.1.6 Parking, Vehicular Access and Loading (Including Bicycle Yes Yes
Facilities)
4.1.8 Development on Sloping Sites No No
4.4.5 Earthworks (Excavation and Filling) N/A N/A

Detailed Assessment
3.1 Streetscapes and Townscapes

Description of non-compliance
DA2018/1988
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The proposal is inconsistent with objective 2 below.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To minimise any negative visual impact of walls, fences and carparking on the street
frontage.

Comment:
The proposed car parking will not unreasonably impact the streetscape.

Objective 2) To ensure development generally viewed from the sireet complements the identified
streetscape.

Comment:

Notwithstanding compliance with the front setback control, the scale of the proposed new dwelling is
excessive in relation to surrounding development and does not complement the streetscape. The
maximum proposed building height non-compliance occurs at the front building line of the dwelling and
is not supported. Further, the proposal does not provide sufficient side setbacks or articulation to
minimise the bulk of the dwelling.

Objective 3) To encourage soft landscape alternatives when front fences and walls may not be
appropriate.

Comment:

The front fence is existing.

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is not supported, in this particular circumstance.

3.1.1 Streetscape (Residential areas)

Description of non-compliance

The proposal is non-compliant in relation to Clause 3.1.1.1(a)(ii) & (iii), and 3.1.1.1(b).

Merit consideration:

3.1.1.1 Complementary Design and Visual Improvement
a) Development in the streetscape (including buildings, fences and landscaping) should be de:
i) complement the predominant building form, distinct building character, building
material and finishes and architectural style in the locality;
ii) ensure the bulk and design of development does not detract from the scenic
amenity of the area (see also paragraph 3.4 Amenity) when viewed from surrounding public and private
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iii) maintain building heights at a compatible scale with adjacent development
particularly at the street frontage and building alignment, whilst also having regard to the LEP height
standard and the controls of this plan concerning wall and roof height and the number of storeys;

iv) avoid elevated structures constructed on extended columns that dominate
adjoining sites such as elevated open space terraces, pools, driveways and the like. See also
paragraph 4.1.8 Development on Sloping Sites and paragraph 4.1.9 Swimming Pools, Spas and Water
Features;

land;

v) address and compliment the built form and style any heritage property in the
vicinity to preserve the integrity of the item and its setting. See also paragraph 3.2 Heritage
Considerations;

vi) visually improve existing streetscapes through innovative design solutions; and

vii) incorporate building materials and finishes complementing those dominant in the
locality. The use of plantation and/or recycled timbers in construction and finishes is encouraged. See
also paragraph 3.5.7 Building Construction and Design.

Setback Principles in Low Density Areas

b) In lower density areas including LEP Zones R2, E3 & E4, setbacks should be maximised to enable
open space to dominate buildings, especially on the foreshore.

See also paragraph 3.3 Landscaping and paragraph 4.1.5 Open Space and Landscaping.

Comment:

The locality contains a variety of architectural styles, however the proposed bulk and design is
considered to detract from the scenic amenity of the surrounding area. The maximum proposed building
height non-compliance occurs at the front building alignment and is not compatible with adjacent
development. The lack of adequate side setbacks and building articulation results in the proposed
dwelling dominating the site.

3.3.2 Preservation of Trees or Bushland Vegetation

No significant trees or vegetation are proposed to be removed.

3.4.1 Sunlight Access and Overshadowing

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To provide equitable access to light and sunshine.

Comment:

The proposal does not result in any unreasonable overshadowing of adjoining properties. At 9am and
10am there is additional overshadowing of the front setback and eastern windows of No. 56 Ellery
Parade. At 2pm and 3pm there is additional overshadowing of the front setback and western windows
of No. 52 Ellery Parade. Despite the additional overshadowing impacts, the eastern courtyard of No. 52
Ellery Parade will allow sufficient morning sunlight access throughout the morning and the elevation of
No. 56 Ellery Parade above No. 58 will allow northern and western sunlight to be retained throughout
the middle of the day and afternoon.

Objective 2) To allow adequate sunlight to penetrate:
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e  private open spaces within the development site; and
e  private open spaces and windows to the living spaces/ habitable rooms of both the development and
the adjoining properties.

Comment:

The proposal allows sufficient sunlight access to the private open spaces and windows of the subject
site and adjoining properties.

Objective 3) To maximise the penetration of sunlight including mid-winter sunlight to the windows, living
rooms and to principal outdoor areas by:

e  encouraging modulation of building bulk to facilitate sunlight penetration into the development site
and adjacent properties; and

e  maximising setbacks on the southern side of developments to encourage solar penetration info
properties to the south.

Comment:

The development site and adjacent properties retain sufficient sunlight penetration and no properties
adjoin the subject site to the south.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported in this particular circumstance.

3.4.2 Privacy and Security

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To minimise loss of privacy to adjacent and nearby development by:

e  appropriate design for privacy (both acoustical and visual) including screening between closely
spaced buildings; and
s mitigating direct viewing between windows and/or outdoor living areas of adjacent buildings.

Comment:

The proposed design will not unreasonably impact the privacy of the subject site or adjoining properties.
The proposed eastern windows are limited in size and generally have high sill heights. The proposed
mid floor western windows are highlight windows and the proposed upper floor windows are
significantly higher than those of the adjoining dwelling to the west. The proposed rear alfresco areais
screened to the side boundary and sufficiently separated from the rear boundary.

Objective 2) To increase privacy without compromising access to light and air. To balance outlook and
DA2018/1988 Page 19 of 32
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views from habitable rooms and private open space.
Comment:

The design provides privacy to the adjoining properties and sufficient light and air access to the
proposed dwelling.

Objective 3) To encourage awareness of neighbourhood security.

Comment:

The proposal provides opportunities for passive surveillance.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the

Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported in this particular circumstance.

3.4.3 Maintenance of Views

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To provide for view sharing for both existing and proposed development and existing and
future Manly residents.

Comment:

The proposed new dwelling does not provide for view sharing between existing and proposed
development.

Objective 2) To minimise disruption to views from adjacent and nearby development and views to and
from public spaces including views to the city, harbour, ocean, bushland, open space and recognised
landmarks or buildings from both private property and public places (including roads and footpaths).

An assessment of view loss has also been undertaken with reference to the Views Principle established
by the NSW Land and Environment Court as follows:

The first step is the assessment of views to be affected. Water views are valued more highly than land
views. Iconic views (for example of the Opera House, the Harbour Bridge or North Head) are valued
more highly than views without icons. Whole views are valued more highly than partial views, for
example a water view in which the interface between land and water is visible is more valuable than
one in which it is obscured.

Comment:
Views over the subject site are currently available from No. 59 and No. 61 Peacock Street. The views

are land views of Mosman and skyline views of the CBD. The available views from No. 59 Peacock
Street are largely obscured by vegetation on that site, and so are partial views. The views from No. 61
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Peacock Street are minimally obscured and are considered to be whole views.

The second step is to consider from what part of the property the views are obtained. For example, the
protection of views across side boundaries is more difficult than the protection of views from front and
rear boundaries. In addition, whether the view is enjoyed from a standing or sitting position may also be
relevant. Sitting views are more difficult to protect than standing views. The expectation to retain side
views and sitting views is often unrealistic.

Comment:
The views from No. 59 are obtained from the rear ground floor terrace area and upper floor master
bedroom from a standing position across a rear and side boundary. Views from No. 61 Peacock Street

are obtained from the living/dining room, kitchen, study and rear deck across a rear boundary. All views
from No. 61 are generally available from a sitting and standing position.
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Figure 1. View from rear terrace of No. 59 Peacock Street.
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Figure 2. View from living room of No. 61 Peacock Street.
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Figure 3. View from kitchen of No. 61 Peacock Street.
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Figure 5. View from eastern side of rear deck of No. 61 Peacock Street.

The third step is to assess the extent of the impact. This should be done for the whole of the property,
not just for the view that is affected. The impact on views from living areas is more significant than from
bedrooms or service areas (though views from kitchens are highly valued because people spend so
much time in them). The impact may be assessed quantitatively, but in many cases this can be
meaningless. For example, it is unhelpful to say that the view loss is 20 percent if it includes one of the
sails of the Opera House. It is usually more useful to assess the view loss qualitatively as negligible,
minor, moderate, severe or devastating.

Comment:
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The proposal will block a significant proportion of the existing land views of Mosman from the rear
terrace of No. 59 Peacock Street and from the living/dining room, kitchen and rear deck of No. 61. The
upper portion/ridge of the land view is retained and the CBD skyline remains unaffected from both
properties,

The fourth step is to assess the reasonableness of the proposal that is causing the impact. A
development that complies with all planning controls would be considered more reasonable than one
that breaches them. Where an impact on views arises as a result of non-compliance with one or more
planning controls, even a moderate impact may be considered unreasonable. With a complying
proposal, the question should be asked whether a more skilful design could provide the applicant with
the same development potential and amenity and reduce the impact on the views of neighbours. If the
answer to that question is no, then the view impact of a complying development would probably be
considered acceptable and the view sharing reasonable.

Comment:

The proposal is non-compliant in relation to overall building height, wall heights, number of stories,
parapet height, and side setbacks. These nan-compliances directly contribute to the bulk of the
proposed dwelling and the resultant view loss impacts. Taking into consideration the extent of the views
to be lost and the number and extent of the non-compliances, the proposed view loss is considered to
be severe and is not acceptable.

Objective 3) To minimise loss of views, including accumulated view loss ‘view creep’ whilst recognising
development may take place in accordance with the other provisions of this Plan.

Comment:

The proposal is not considered to be reasonable in relation to view loss or in accordance with other
provisions of the Manly DCP.

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is not supported, in this particular circumstance.

4.1.2 Height of Buildings (Incorporating Wall Height, Number of Storeys & Roof Height)

Description of non-compliance

The proposed wall heights, number of stories and parapet height are non-compliant.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the LEP
objectives for Clause 4.3 Height of Buildings:

(1) The objectives of this clause are as follows:

a) to provide for building heights and roof forms that are consistent with the topographic landscape,
prevailing building height and desired future streetscape character in the locality,
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Comment:
The proposed wall heights are not consistent with the topography, prevailing building height or desired
streetscape. The side walls do not step with the slope of the land and do not provide adeguate visual
relief to maintain a consistent height or character with the locality. There are several examples of three-
storey dwellings in the surrounding area, however the form and bulk of these existing dwellings is
generally more articulated. The proposed parapet height is not unreasonable in itself, but further
contributes to the excessive bulk of the dwelling overall.
b) to control the bulk and scale of buildings,

Comment:

The proposed non-compliances result in unreasonable bulk as viewed from the street frontage and
adjoining properties.

¢) to minimise disruption to the following:

(i) views to nearby residential development from public spaces (including the harbour and foreshores),
(ii) views from nearby residential development to public spaces (including the harbour and foreshores),
(iii) views between public spaces (including the harbour and foreshores),

Comment:

The proposal is considered to be unreasonable in relation view impact to and from nearby residential
development and public spaces.

d) to provide solar access to public and private open spaces and maintain adequate sunlight access to
private open spaces and to habitable rooms of adjacent dwellings,

Comment:

The proposal retains adequate sunlight access to surrounding properties.

e) to ensure the height and bulk of any proposed building or structure in a recreation or environmental
protection zone has regard to existing vegetation and topography and any other aspect that might
conflict with bushland and surrounding land uses.

Comment:

N/A

Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is not supported, in this particular circumstance.

4.1.4 Setbacks (front, side and rear) and Building Separation

Description of non-compliance

The proposed eastern and western side setbacks are non-compliant.

Merit consideration:
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With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To maintain and enhance the existing streetscape including the desired spatial proportions
of the street, the street edge and the landscape character of the street.

Comment:

Due to the scale of the dwelling and lack of adequate side setbacks, particularly at the street frontage,
the proposal does not maintain the desired spatial proportions or landscape character of the street.

Objective 2) To ensure and enhance local amenity by:

providing privacy;
providing equitable access fo light, sunshine and air movement; and

o facilitating view sharing and maintaining adequate space between buildings to limit impacts on views
and vistas from private and public spaces.

e« defining and adding character to the streetscape including the provision of adequate space between
buildings to create a rhythm or pattern of spaces; and

e facilitating safe and adequate traffic conditions including levels of visibility around corner lots at the
street intersection.

Comment:
The proposal results in unreasonable impact to views and streetscape character.
Objective 3) To promote flexibility in the siting of buildings.

Comment:

Flexibility in the siting of the building in this case would result in unreasonable amenity and streetscape
impact.

Objective 4) To enhance and maintain natural features by:
e accommodating planting, including deep soil zones, vegetation consolidated across sites, native
vegetation and native trees;
e  ensuring the nature of development does not unduly detract from the context of the site and
particularly in relation to the nature of any adjoining Open Space lands and National Parks; and
e ensuring the provisions of State Environmental Planning Policy No 19 - Urban Bushland are
satisfied.
Comment:
The proposal provides adequate landscaped area and opportunity to accommodate planting.
Objective 5) To assist in appropriate bush fire asset protection zones.

Comment:
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N/A
Having regard to the above assessment, it is concluded that the proposed development is inconsistent
with the relevant objectives of MLEP 2013 / MDCP and the objectives specified in section 1.3(a) of the
Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is not supported, in this particular circumstance.

4.1.8 Development on Sloping Sites

Merit consideration:

Requirements
a) The design of development must respond to the slope of the site, to minimise loss of views and
amenity from public and private spaces.
b) Developments on sloping sites must be designed to:
i) generally step with the topography of the site; and
ii} avoid large undercroft spaces and minimise supporting undercroft structures by integrating t

Comment:

The proposed dwelling does not respond to the slope of the site and does not provide sufficient
articulation to minimise loss of views or amenity.

4.4.5 Earthworks (Excavation and Filling)

The proposal includes excavation to a depth of approximately 3m. No preliminary assessment of site
conditions or geotechnical assessment has been submitted with the application. This issue remains
unresolved, however, the application is recommended for refusal based on other concerns raised in this
report.

THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN
The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of;

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Manly Local Environment Plan;

Manly Development Control Plan; and

Codes and Policies of Council.
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This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, in this regard the application
is not considered to be acceptable and is recommended for refusal.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Inconsistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Inconsistent with the aims of the LEP

Consistent with the objectives of the relevant EPls

Inconsistent with the objects of the Environmental Planning and Assessment Act 1979

It is considered that the proposed development does not satisfy the appropriate controls and that all
processes and assessments have been satisfactorily addressed.

RECOMMENDATION

THAT Council, as the consent authority REFUSE Development Consent to Development Application
No DA2018/1988 for the Demolition works and construction of a dwelling house on land at Lot 49 DP
7750,54 Ellery Parade, SEAFORTH, for the reasons outlined as follows:

T Pursuant to Section 79C(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of the Environmental Planning and
Assessment Act 1979

2. Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the Clause 1.2 Aims of The Plan of the Manly Local
Environmental Plan 2013.

3. Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 4.3 Height of Buildings of
the Manly Local Environmental Plan 2013.

4, Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 4.6 Exceptions to
Development Standards of the Manly Local Environmental Plan 2013.

5. Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 3.1 Streetscapes and
Townscapes of the Manly Development Cantrol Plan.

6. Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 3.1.1 Streetscape
(Residential areas) of the Manly Development Control Plan.

7 Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 3.4.3 Maintenance of Views
of the Manly Development Control Plan .

8. Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the

proposed development is inconsistent with the provisions of Clause 4.1.2 Height of Buildings
DA2018/1988 Page 31 of 32
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(Incorporating Wall Height, Number of Storeys & Roof Height) of the Manly Development

Control Plan.

9. Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 the
proposed development is inconsistent with the provisions of Clause 4.1.4 Setbacks (front, side

and rear) and Building Separation of the Manly Development Control Plan.

10. Pursuant to Section 79C(1)(e) of the Environmental Planning and Assessment Act 1979, the

proposed development is not in the public interest.

DA2018/1988
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Variation Request
(Building Height)

Proposed dwelling (involving demolition)

at

54 Ellery Parade, Seaforth

to

Northern Beaches Council
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CLAUSE 4.6 VARIATION REQUEST — 54 Ellery Parade, Seaforth
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CLAUSE 4.6 VARIATION REQUEST — 54 Ellery Parade, Seaforth

Introduction

This Clause 4.6 Variation Report supports a Development Application submitted to Northern
Beaches Council, pursuant to the Environmental Planning and Assessment Act 1979 (EP&A
Act). The Development Application is seeking consent for the construction of a dwelling
involving the demolition of the existing structure and associated landscaping at 54 Ellery
Parade, Seaforth.

This report has been prepared to request a variation to clause 4.3 Height of Buildings of the
Manly Local Environmental Plan 2013 as it applies to the proposal.

This request responds to NSW Planning & Infrastructure ‘guide for varying development
standards’ which states that development applications seeking to vary a development
standard must include a Clause 4.6 written request. The guide outlines all matters that need
to be considered in Clause 4.6 written requests. Each of these matters has been diligently
addressed in Section 3.0 of this report.

Clause 4.6

Clause 4.6 of Manly Local Environmental Plan 2013 enables an exception to the maximum
allowable yield standard, subject to consideration of a written request from the applicant
justifying the contravention. Relevant extracts of Clause 4.6 of LEP 2013 read as follows:

Clause 4.6 Exceptions to development standards

(1) The objectives of this clause are:
(a) to provide an appropriate degree of flexibility in applying certain development
standards to particular development, and
(b) to achieve better outcomes for and from development by allowing flexibility in
particular circumstances.

(2) Consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other

Page | 3 www.suburbantownplanners.com.au
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CLAUSE 4.6 VARIATION REQUEST — 54 Ellery Parade, Seaforth

environmental planning instrument. However, this clause does not apply to a development
standard that is expressly excluded from the operation of this clause.

(3) Consent must not be granted for development that contravenes a development standard
unless the consent authority has considered a written request from the applicant that seeks
to justify the contravention of the development standard by demonstrating:
(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and
(b) that there are sufficient environmental planning grounds to justify contravening the
development standard.

(4) Consent must not be granted for development that contravenes a development standard
unless:
(a) the consent authority is satisfied that:
(i) the applicant’s written request has adequately addressed the matters required to
be demonstrated by subclause (3), and
(i) the proposed development will be in the public interest because it is consistent
with the objectives of the particular standard and the objectives for development
within the zone in which the development is proposed to be carried out, and
(b) the concurrence of the Director-General has been obtained.

(5) In deciding whether to grant concurrence, the Director-General must consider:
(a) whether contravention of the development standard raises any matter of significance
for State or regional environmental planning, and
(b) the public benefit of maintaining the development standard, and
(c) any other matters required to be taken into consideration by the Director-General before
granting concurrence.

Grounds for variation

This section responds to questions provided in Appendix 3 of the NSW Planning &
Infrastructure ‘guide for varying development standards.’

1. What is the name of the environmental planning instrument that applies to the
land?

The Manly Local Environmental Plan 2013

Page | 4 www.suburbantownplanners.com.au
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2. What is the zoning of the land?

The site is within Zone R2 — Low Density Residential

3. What are the objectives of the zone?

e To provide for the housing needs of the community within a low-density residential
environment.

e To enable other land uses that provide facilities or services to meet the day to day
needs of residents.

Comment:

It is considered that the proposed development meets the objectives of the Zone R2 Low
Density Residential. This opinion is justified on the basis that the addition of a new dwelling
will provide for the housing needs of the community and the scale of the built form is
compatible with the low density environment.

There are no statutory zoning or zone objectives that are an impediment to the granting of
approval to the proposed development.

4. What is the development standard being varied?

Building Height — 8.5m Maximum

5. Under what clause is the development standard listed in the environmental planning
instrument?

Manly LEP, 4.3 Height of Buildings

6. What are the objectives of the development standard?

(a) to provide for building heights and roof forms that are consistent with the topographic
landscape, prevailing building height and desired future streetscape character in the
locality,

(b) to control the bulk and scale of buildings,

(c) to minimise disruption to the following:

(i) views to nearby residential development from public spaces (including the harbour
and foreshores),

(i) views from nearby residential development to public spaces (including the harbour
and foreshores),

(iii) views between public spaces (including the harbour and foreshores),

(d) to provide solar access to public and private open spaces and maintain adequate
sunlight access to private open spaces and to habitable rooms of adjacent dwellings,
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(e) to ensure the height and bulk of any proposed building or structure in a recreation or
environmental protection zone has regard to existing vegetation and topography and
any other aspect that might conflict with bushland and surrounding land uses.

Comment:

The proposal will contribute positively to the streetscape and visual amenity of the area as
the dwelling is of a high quality architectural design and is representative of the heritage of
the owners.

The design quality and visual aesthetic of development on this site is significantly enhanced
as a consequence of the contemporary building design proposed.

The bulk and scale of the dwelling is consistent with the existing dwellings in the streetscape.
There are many dwellings along Ellery Parade that have three (3) storey facades with garages.
It is characteristic of the streetscape to have greater heights at the front of the site due to the
topography. This is visually demonstrated in the photos below of a sample of dwellings along
Ellery Parade that are in close proximity to the subject site.

Left: 44 Ellery Parade. Right: 42 Ellery Parade

Page | 6 www.suburbantownplanners.com.au

103



i

northern
beaches

J” council

CLAUSE 4.6 VARIATION REQUEST — 54 Ellery Parade, Seaforth

It is only the fagade of the dwelling that does not meet the building height limit due to the
slope of the natural ground toward Ellery Parade. The rear part of the dwelling does not
extend above the height control which is 8.5m and the predominate part of the dwelling is
compliant with the LEP height control. The noncompliance is solely a function of the
topography of the site.

As demonstrated in the Statement of Environmental Effects, submitted with this application,
the proposal meets FSR, open space controls and landscape controls, thereby demonstrating
it is a modest development and the site is suitable for the proposed bulk and scale of the
dwelling. In this way, the building bulk is controlled and the existing amenity and character of
the streetscape is preserved.

The proposal has been developed through detailed site and contextual analysis to identify the
constraints and opportunities associated with the site having regard to the height, proximity
and orientation of adjoining residential development.

It is only the facade of the dwelling which does not meet the building height limit due to the
slope of the natural ground to Ellery Parade. The proposal will result in a very minor impact
of the available views for the neighbouring property at the rear. The view analysis diagram
shows that particular neighbouring property will still predominantly maintain their existing
panoramic views. We note that the floor level of the balcony of the property to the rear of
the subject site is RL 94.82m, add an eye height of 1.5m, it equals RL 96.32. The proposed
building height is RL 95.4m at its highest point which is the fagade of the dwelling. Therefore,
the proposed dwelling at its highest point is approx. 1m LOWER than the sight line from the
balcony at the rear. To summarise this point, standing on the balcony at the rear dwelling,
from eye level, the existing panoramic views will be maintained over the roof of the new
dwelling.

No other views from neighbouring properties will be affected.

The height, bulk and scale of the development will not give rise to any adverse streetscape
impacts and will in fact visually improve the existing amenity.

The development complies with the solar access controls as shown on the shadow diagrams
submitted with the application.

7. What is the numeric value of the development standard in the environmental planning
instrument?

Max. building height 8.5m - From Natural ground level

Page | 7 www.suburbantownplanners.com.au
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8. What is proposed numeric value of the development standard in your development
application?

The maximum height at the front of the dwelling is 9.893m. It is noted the lowest height at
the rear of the dwelling is 3.943m (north-west corner).

9. What is the percentage variation (between your proposal and the environmental
planning instrument)?

16.38% in excess of the LEP recommended height limit.

10. How is strict compliance with the development standard unreasonable or unnecessary
in this particular case?

The non-compliance in height is limited solely to the front fagade of the house. This is a
natural consequence of the slope of the terrain downhill towards Ellery Parade. If it was a flat
block then then the height would be 8.5m compliant, but the slope dictates a higher fagade
at the front.

As outlined above, this development is in keeping with the low-density residential character
and environment, desired by Council in this area, and the proposal meets all of the objectives
of the zone. As demonstrated in the Statement of Environmental Effects, submitted with this
application, the proposal generally meets DCP controls, which reflects it is a modest
development. It is only the fagade of the dwelling which does not meet the building height
limit due to the slope of the natural ground to Ellery Parade.

Clause 4.6 allows Council to vary a control where a written request is made by an applicant
demonstrating that two criteria are met. The criteria to be satisfied is that:

1. Compliance with the standard is unreasonable or unnecessary in the
circumstances of the case, and

2. That there are sufficient environmental planning grounds to justify contravening
the standard.

In this circumstance, it is unreasonable and unnecessary to strictly comply with the building
height control given that the resulting extra height at the fagade of the dwelling is as a result
of the topography of the site, where by the building roof line is compliant at the rear (3.943m
at the north-west corner) and the site slopes down to Ellery Parade and the fagade height is
non-compliant as a result of this.

The minor variation in height makes no substantial impact as it follows the building roof line
from the rear which is set at one storey on the north-west side of the dwelling which is
significantly lower than the height control of 8.5m.
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The proposed development ultimately results in a planning outcome that undeniably meets
council’s desired intent for the area.

Forthe reasons stated above, it is argued that the 16.38% variation deserves support as it has

no unreasonable impacts on the streetscape, the surrounding locality and the neighbouring
properties.

11. How would strict compliance hinder the attainment of the objects specified in Section
1.3(a) and (c) [previously s5(a)(i) and (ii)] of the Act.

1.3 (a) To promote the social and economic welfare of the community and a better
environment by the proper management, development and conservation of the State’s
natural and other resources.

1.3 {c) To promote the orderly and economic use and development of land.

Comment:

The proposed dwelling is a well-designed and orderly development providing desirable and
additional housing while maintaining a low density, built environment.

As such strict compliance in this regard would limit the objects being fully attained.

12. Is the development standard a performance- based control? Give details.

The objectives of the development standard provide the controls to allow a performance
based solution. An assessment of a performance based building solution to the immediate
and surrounding locality, would mean that the non-compliance is a function of the slope of
the land.

The non-compliance has no unreasonable impact on the amenity of adjoining properties or
the streetscape. For the reasons outlined herein, it is demonstrated the proposal meets the
objectives of the development standard, therefore Council should consider “compliance to
the standard unreasonable in the circumstances of the development”.

13. Would strict compliance with the standard, in your particular case, be unreasonable or
unnecessary? Why?

Yes, please refer to answer in 10, 11 and 12 preceding.

Page | 9 www.suburbantownplanners.com.au
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14. Are there sufficient environmental planning grounds to justify contravening the
development standard? Give details.

Yes, Section 4.6 enables a development standard within an LEP to be varied, providing
sufficient and compelling arguments based on sound planning rationale and legislation are
put forward to support the variation. Please refer to the analysis of the impact on surrounding
properties (question 12) due to the height variation at the rear of the property.

The following environmental planning grounds justify contravening the development
standard.

e The new dwelling improves the amenity of the streetscape, and reflects the heritage
of the owners.

e There are no statutory zoning or zone objectives that are an impediment to the
granting of approval to the proposed development.

e The well- designed building is of a similar bulk and scale to the existing dwellings and
in the context of the streetscape.

e [t does not adversely affect any public views.

e No unreasonable view loss from neighbouring properties will occur as a result of the
addition. The panoramic views from the dwelling to the rear of the subject site will be
maintained.

e The additional height has no negative solar access impacts on surrounding sites.

e FSR and site coverage controls are met, thereby reflecting a modest development.

e The proposal provides for additional housing in a way that does not compromise the

low- density character of the streetscape and area.

Conclusion

Page | 10 www.suburbantownplanners.com.au

107



AN northern ATTACHMENT 3

k%”* beaches Clause 4.6
F“-f council
‘J” couner ITEM NO. 3.2 - 12 JUNE 2019

CLAUSE 4.6 VARIATION REQUEST — 54 Ellery Parade, Seaforth

The non- compliance to the maximum building height is considered acceptable based on the
extensive and accepted planning rationale outlined herein.

Specifically, it is our view that the variation does not:

« Hinder the attainment of the objects specified in 1.3(a) and (c) [previously s5(a)(i) and
(ii)] of the Environmental Planning and Assessment Act 1979;

« Raise any matter of significance for State or Regional planning; or

e Create any unreasonable precedent.

e Impact unreasonably on adjoining properties given the slope of the terrain. The non-
compliance is consistent with the locality.

As shown herein, the development is still capable of satisfying the relevant objectives
notwithstanding the minor height variation and having regard to the facts outlined in this
submission it is our view that it is both unreasonable and unnecessary for Council to insist
upon compliance with the prescribed maximum building height of 8.5m in this instance.

Melissa Neighbour
Town Planner (Hons)
Project Manager
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PURPOSE

REPORT TO DEVELOPMENT DETERMINATION PANEL MEETING

ITEM NO. 3.3 - 12 JUNE 2019

DA2019/0076 - 1 PITT ROAD, NORTH CURL CURL -
DEMOLITION AND CONSTRUCTION OF A DWELLING HOUSE

STEVE FINDLAY

2019/308416

1 J Assessment Report
2 [ Site Plan & Elevations

To refer the attached application for determination as required under adopted delegations of the

Charter.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority approve Development Consent to DA2019/0076 for
demolition and construction of a dwelling house on land at Lot 2 DP 1206790, 1 Pitt Road,
North Curl Curl, subject to the conditions outlined in the Assessment Report.
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

‘Application Number:

|pA2019/0076

Responsible Officer:

Phil Lane

Land to be developed (Address):

2099

Lot 2 DP 1206790, 1 Pitt Road NORTH CURL CURL NSW

Proposed Development:

Demolition and construction of a dwelling house

Zoning: Warringah LEP2011 - Land zoned R2 Low Density
Residential

Development Permissible: Yes

Existing Use Rights: No

Consent Authority: Northern Beaches Council

Land and Environment Court Action: [No

Owner: Andrew John Gremmo
Belinda Gaye Gremmo

Applicant: Gremmo Homes Pty Ltd

Application lodged: 01/02/2019

Integrated Development: No

Designated Development: No

State Reporting Category:

Residential - Single new detached dwelling

Notified: 04/02/2019 to 20/02/2019
Advertised: Not Advertised
Submissions Received: 5

Recommendation: Approval

Estimated Cost of Works:

|$ 1,260,000.00

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

An assessment report and recommendation has been prepared (the subject of this report)

taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

A site inspection was conducted and consideration has been given to the impacts of the

development upon the subject site and adjoining, surrounding and nearby properties;

Notification to adjoining and surrounding properties, advertisement (where required) and referral

to relevant internal and external bodies in accordance with the Act, Regulations and relevant

Development Control Plan;

DA2015/0076
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A review and consideration of all submissions made by the public and community interest
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groups in relation to the application;
e A review and consideration of all documentation provided with the application (up to the time of

determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the

proposal.

SUMMARY OF ASSESSMENT ISSUES

Warringah Development Control Plan - C3 Parking Facilities
Warringah Development Control Plan - D7 Views

SITE DESCRIPTION

Property Description:

Lot 2 DP 1206790, 1 Pitt Road NORTH CURL CURL NSW
2099

Detailed Site Description:

The subject site consists of one (1) allotment located on the
southern side of Pitt Road.

The site is regular in shape with a frontage of 11.195m along
Pitt Road and a depth of 54.87m. The site has a surveyed
area of 614 .4m?2

The site is located within the R2 Low Density
Residential zone and accommodates dwelling house with
attached timber deck and outbuilding at the rear.

The site has a slope of 13% from the north to south.

The site has one tree located at the rear of the existing
outbuilding and some exposed nature rock outcrops.

Detailed Description of Adjoining/Surrounding
Development

Adjoining and surrounding development is characterised by
single, double and three storey dwellings with associated

outbuildings and landscaped gardens.
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SITE HISTORY

Development Application No. DA2018/1711 - Demolition works, and construction of a dwelling house,
including a swimming pool was withdrawn due to concerns in relation to the following:

Wall height and building bulk
Rear setback

Side boundary envelope
Landscaping

Views

PROPOSED DEVELOPMENT IN DETAIL
Demolition
The proposal involves the demolition of the following built structures:

existing dwelling house
deck

retaining walls
driveway

outbuilding

New Dwelling House

The proposal involves the construction of a new 2-3 storey dwelling house including a swimming pool,
pool side shelter and decking as follows:

Lower Ground Floor Plan
DA2019/0076 Page 3 of 34
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Bedroom 4
Rumpus room
Bathroom

Gym

Sub floor storage
Terrace

Ground Floor

Double garage
Porch/entry
Gallery

Laundry

Linen

Bathroom

Two (2) bedrooms
Reftreat

Study

Balcony

First Floor

Living

Kitchen with walk in pantry

Study

Powder room

Master bedroom with walk in robe and en-suite
Deck (rear) with operable roof

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:

Section 4.15 Matters for Comments

Consideration’

Section 4.15 (1) (a)(i) — See discussion on “Environmental Planning Instruments” in this
Provisions of any environmental |report.
planning instrument

Section 4.15 (1) (a)(ii) — None applicable.
Provisions of any draft
environmental planning

instrument
Section 4.15 (1) (a)(iii) — Warringah Development Control Plan applies to this proposal.
Provisions of any development
control plan
Section 4.15 (1) (a)(iiia) — None applicable.
DA2019/0076 Page 4 of 34
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Section 4.15 Matters for Comments
Consideration'

Provisions of any planning

agreement

Section 4.15 (1) (a)(iv) - Division 8A of the EP&A Regulation 2000 requires the consent
Provisions of the Environmental |authority to consider "Prescribed conditions" of development consent.
Planning and Assessment These matters have been addressed via a condition of consent.
Regulation 2000 (EP&A

Regulation 2000) Clauses 54 and 109 of the EP&A Regulation 2000, Council requested

additional information and has therefore considered the number of
days taken in this assessment in light of this clause within the
Regulations. Additional information was requested in relation to
compliance with Clause D1 Landscaping Open Space and Bushland
Settings of the Warringah Development Control Plan 2011. A revised
landscape plan was submitted from the applicant on 10 April 2019.

Clause 92 of the EP&A Regulation 2000 requires the consent
authority to consider AS 2601 - 1991: The Demolition of Structures.
This matter has been addressed via a condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider insurance requirements under the Home
Building Act 1989. This matter has been addressed via a condition of
consent.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider the provisions of the Building Code of Australia
(BCA). This matter has been addressed via a condition of consent.

Section 4.15 (1) (b) — the likely |(i) Environmental Impact

impacts of the development, The environmental impacts of the proposed development on the
including environmental impacts |natural and built environment are addressed under the
on the natural and built Warringah Development Control Plan section in this report.

environment and social and
economic impacts in the locality |(ii) Social Impact

The proposed development will not have a detrimental social impact
in the locality considering the character of the proposal.

(iii) Economic Impact

The proposed development will not have a detrimental economic
impact on the locality considering the nature of the existing and
proposed land use.

Section 4.15 (1) (c) — the The site is considered suitable for the proposed development.
suitability of the site for the
development

Section 4.15 (1) (d) — any See discussion on “Notification & Submissions Received” in this
submissions made in report.
accordance with the EPA Act or
EPA Regs
Section 4.15 (1) (e) — the public |No matters have arisen in this assessment that would justify the
interest refusal of the application in the public interest.

DA2019/0076 Page 5 of 34
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EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.
BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

ATTACHMENT 1
Assessment Report

ITEM NO. 3.3 - 12 JUNE 2019

The subject development application has been publicly exhibited in accordance with the Environmental
Planning and Assessment Act 1979, Environmental Planning and Assessment Regulation 2000 and the

relevant Development Control Plan.

As aresult of the public exhibition process council is in receipt of 5 submission/s from:

Name: Address:

Mr Nick Masters 42 Robertson Road NORTH CURL CURL NSW 2099
Mr Len Gruca 38 Robertson Road NORTH CURL CURL NSW 2099
Mrs Janice Langley Nita 44 Robertson Road NORTH CURL CURL NSW 2099
Page

Christine Graham 4 Pitt Road NORTH CURL CURL NSW 2099

Robert Stephen Allan 3 Pitt Road NORTH CURL CURL NSW 2099

The following issues were raised in the submissions:

Views

Building Bulk

Side boundary envelope

Wall height

Landscape open space
Precedent

Front setback/streetscape
Solar panels

Statement of Environmental Effects
Final building height is surveyed
Excavation

Solar access

Privacy

The matters raised within the submissions are addressed as follows:

+« Views

Comment: A detailed analysis was undertaken from surrounding and adjoining properties,
including a site inspection from all properties where Council received a submission. A detailed
analysis was undertaken from No. 4 Pitt Road and No. 38 Robertson Road and site inspections
were completed from No. 3 Pitt Road and Nos. 42 and 44 Robertson Road. Please refer to

DA2015/0076
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assessment under Clause D7 Views section of this report.

In summary, the proposed dwelling is considered to satisfy Clause D7 Views and the view
sharing principles (Four (4) point test) of Land and Environment Court Case of Tenacity
Consulting Pty Ltd Vs Warringah Council (2004) NSWLEC 140 and it is considered that the
issues raised do not warrant refusal of the proposal. However, special conditions have been
imposed which require a survey(s) at critical stages of the development to confirm the lowering
in the height of the building, including the lower ground level, first floor level and the roof frame
to ensure that the dwelling is constructed in accordance with the submitted plans.

« Building Bulk

Comment: Issues were raised in relation the visual bulk of the dwelling house, notably the length
and height of the building. A review of the relevant built form controls of the Warringah Local
Environmental Plan 2011 (WLEP 2011) and the Warringah Development Control Plan 2011
(WDCP 2011) was undertaken and it is noted that the proposal is compliant with the exception
of Clause C3 Parking Facilities of WDCP 2011 in relation to the width of the garage exceeding
50% of the building. It is also noted that the side boundary envelopes on the eastern and
western elevations are encroached by the eaves and the roof, but which are allowed as
exceptions to the rule under Clause B3 Side Boundary Envelope of the WDCP 2011.

Issues were also raised concerning the southern elevation and a lack of stepping of the building
as it is rises with each progressive level of the building. A detailed review of the Eastern
Elevation and Southern Elevation demonstrates that the dwelling steps back 2.8m and the
balcony extends out on the first floor level.

Given the location of the site in relation to the Robertson Road properties to the east (in
particularly Nos. 38, 40, 42 and 44 Robertson Road), and the additional concerns of privacy, the
applicant has installed privacy screens. It is considered that screens will allow for adequate
visual relief while ensuring satisfactory amenity to these properties to the east, thus ensuring
general compliance with Clause D9 Building Bulk of the WDCP 2011.

Additionally, an amended landscape plan was received from the applicant on 10 April 2019
demonstrating compliance with Clause D1 Landscape Open Space and Bushland Settings of
the WDCP 2011.

Given the above, it is considered that the proposed dwelling demonstrates sufficient articulation,
relief and spatial separation from adjoining and surrounding dwellings to ensure compliance
Clause D9 Building Bulk (WDCP 2011). Itis considered that this issue does not warrant refusal
and/or further amendment via condition(s).

e Side Boundary Envelope

Comment: Issues were raised stating the proposed dwelling is non-compliant with Clause B3
Side Boundary Envelope of the WDCP 2011. An assessment of the proposal, coupled with
detailed plans submitted with the current application, demonstrates compliance with this control,
with the exception of the eastern and western elevations where there is encroachment by the
eaves and the roof, which are allowed as exceptions.

Given the above, it is considered that the proposed dwelling demonstrates compliance with
Clause B3 Side Boundary Envelope of the WDCP 2011 and that this issue does not warrant
refusal and/or further amendment via condition(s).

DA2015/0076 Page 7 of 34
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« Wall Height

Comment: Issues were raised stating the proposed dwelling is non-compliant with Clause B1
Wall height of the WDCP 2011. An assessment of the proposal, coupled with detailed plans
submitted with the current application, demonstrates compliance with this control. It is noted that
the clerestory windows within the roof section at the rear section of the building are not
considered to form part of the wall height of the dwelling.

Given the above, it is considered that the proposed dwelling demonstrates compliance with
Clause B1 Wall height of the WDCP 2011 and that this issue does not warrant refusal and/or
further amendment via condition(s).

e Landscape Open Space

Comment: Issues were raised that the proposed landscaped open space is non-compliant. Itis
noted that the Landscape Plan submitted with the application purported to provide 245.2sgm
(39.95%) as LOS. This issue was raised with the applicant and the owner submitted an
amended Landscape Plan on 10 April 2019 addressing this issue, with a confirmed LOS of
247.6sgm (40.3%), which complies.

Given the above, it is considered that the proposal development demonstrates compliance with
Clause D1 Landscape Open Space and Bushland settings of the WDCP 2011 and that this
issue does not warrant refusal and/or further amendment via condition(s).

. Precedent

Comment: Issues were raised that approval of the proposed development would set a precedent
within the area. The suburb of North Curl Curl and in particularly Pitt Road, Robertson Road and
Taylor Street has a significant number of larger dwelling houses with associated structures
(swimming pools etc.) with landscaped gardens. It is noted that this proposal will have an
excavated level (Lower Ground Floor) which will be the base for the dwelling and the upper
levels will be sit above this level (Ground Floor and First Floor).

The dwelling will be located slightly forward (2.57m) and at the rear the first floor part of the
dwelling (3.3m) of No. 3 Pitt Road. The dwelling conforms to the building height, wall height,
side boundary envelope, side setback, front boundary setback, rear boundary setback and
landscape open space controls of the WLEP 2011 and WDCP 2011. Given the scale, size and
predominant nature of the existing housing stock in this locality, it is considered that the dwelling
and development will be compatible with surrounding dwellings in the locality and will not set a
precedent.

Given the above, it is considered that the proposal development is compliant with the relevant
built form controls of the WLEP 2011 and WDCP 2011 and that this issue does not warrant
refusal and/or further amendment via condition(s).

o Front Setback and Streetscape
Comment: As stated above, the dwelling is located slightly forward of the dwelling at No. 3 Pitt

Road by 2.57m, however, it demonstrates compliance with the front boundary setback control of
6.5m (Clause B7 Front Boundary Setback of the WDCP 2011) with a setback of 6.631m.

DA2015/0076 Page 8 of 34
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The dwelling from the front southern elevation will appear as a two storey dwelling house which is
articulated, modulated, spatial separated from the adjoining dwellings and has varying setbacks
with landscaped elements (first floor level) ensuring the proposal demonstrates compliance with
the front setback, while addressing the streetscape. It is noted that it is non compliance

with Clause C3 Parking Facilites of the WDCP 2011 due to the width of the garage exceeding 50% of
the width of the building. However, it is considered that the requirement of two (2) vehicles on site is
sufficient grounds coupled with the design that a variation to this merit consideration and clause can
be supported in this instance.

Given the above, it is considered that the proposal development is compliant with the relevant built
form controls of the WLEP 2011 and WDCP 2011 and that this issue does not warrant refusal and/or
further amendment via condition(s).

® Solar Panels

Comment: Issues were raised about the installation of solar panels on the roof of the dwelling
and possible impacts of glare/reflection and possible impacts on views. A detailed review of the
plans, particularly in relation to the roof plan demonstrates that are no solar panels to be
installed as part of this application.

o Statement of Environmental Effects (SEE)

Comment: Issues were raised about comments/statements within the SEE, particularly in
relation to D7 Views where it is stated that "No loss of views is anticipated”. It is agreed that the
statement is incorrect. A detailed View Sharing/Loss Assessment was completed by the
assessment officer in relation to surrounding and adjoining properties, and it is noted and
acknowledged, that there will be some degree of view loss caused by the proposed
development. It is noted that a SEE forms a part of application which is required to address the
impacts from the applicants point of view. Only a full and detailed assessment of the
Development Application by the assessment officer will ensure a comprehensive analysis is
undertaken and completed to ensure a satisfactory outcome.

o« Final Building Height is Surveyed to ensure Compliance

Comment: Concerns were raised about the completed height of the building (RL44.634) being
as per any approved plans. A condition will be included to ensure the approved height is
complied with, including a survey of the lower ground floor level, first floor level and roof frame
(prior to the installation of roof) to ensure the proposal is consistent and compliant with the plans
(if approved).

« Excavation

Comment: Concerns were raised about the depth and amount of excavation from the site for the
proposed dwelling. The proposed depth is 3.4m and the site has been investigated by the
applicants Geo technical Engineers with the appropriate reports/assessments and
recommendations to ensure the protection of not only the site but that of surrounding
properties/dwellings.

It is considered that, given the depth of the excavation and the medium strength rock that is
expected to occur at shallow depths [subsurface investigation (auger holes) with results varying
from Nil - 1.1m depth according the Geotechnical Investigation by White Geotechnical Group],
that a dilapidation survey of the adjacent buildings (No. 3 Pitt Road and No. 38 Robertson Road)
be required through conditions and that the recommendations within the assessment by the
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Geotechical Engineer are undertaken to ensure the structural stability and safety.

Given the above, it is considered that subject to the above recommendations and condition(s)
that the proposal will have minimal impacts on the adjoining and surrounding properties.

° Solar Access

Comment: A number of issues and concerns were raised about solar access for adjoining
properties, particularly as this site runs north/south from Pitt Road and the adjoining properties
to the east facing Robertson Road (Nos. 38 - 40 Robertson Road) have their private open space
adjoining the subject site. A review of the solar access diagrams submitted with the application
demonstrates that the solar access to No. 3 Pitt Road will be impacted in the morning hours
from 9.00am to 12.00pm and after that time, it will be in compliance. The solar access to the
properties to the east (Nos. 38, 40, 42 and 44 Roberison Road) will be impacted from 12.00pm
to 3.00pm, however will not be impacted during the morning hours (9.00am - 12.00pm) by the
proposed dwelling,

Given the above, it is considered that the proposal will demonstrate compliance with Clause D6
Access to Sunlight in accordance with the WDCP 2011 and that this issue does not warrant
refusal and/or further amendment via condition(s).

e Privacy

Comment: Issues were raised in relation to privacy for adjoining properties to the east and west
of the subject property. The adjoining property to the west (No. 3 Pitt Road) had concerns about
privacy from the upper balcony on the first floor level on the western elevation. The balcony on
the western elevation contains a proposed glass screen running on top of the balustrade for the
full length of balcony. A condition will be included that the first three (3) panels adjacent to the
dwelling to treated with obscured/frosting to ensure reasonable amenity of both parties.

Issues were raised by the neighbouring properties on the eastern side about the proposed
glazing on the eastern elevation, in particular the bank of six (6) windows (W03) adjacent the
gallery (on the ground floor) and stairwell (on the first floor). These windows will be conditioned
to be obscured/frosted glazing. Additionally, the bank of three (3) windows on the ground floor at
the rear (adjacent to the retreat) and the bank of three (3) windows (W21 and W22) on the first
floor adjacent to the living room will be conditioned to be obscured/frosted glazing.

It is noted that a privacy screen will run the length on the eastern elevation of the deck on the
first floor level ensuring reasonable amenity for the adjoining properties to the east (Robertson
Road). Itis noted that the property at No. 44 Robertson Road will meet this development at a
junction point due to their respective locations (i.e. subject site running north/south and No. 44
Robertson Road running east/west).

During a number of site inspections, it is considered that the situation has been the case for
decades due to the configuration of the allotments (Robertson Road properties backing onto the
subject site - No. 1 Pitt Road) and it is considered that the applicant has taken reasonable steps,
as well as the recommended condition(s), to maintain reasonable amenity of all parties.

Given the above, it is considered that subject to the condition(s) as mentioned above and
contained in the recommendation attached to this report, including the measures already
incorporated within the proposed development, there will be a satisfactory level of amenity
between the proposed development and the adjoining and surrounding properties and that this
issues does not warrant refusal subject to condition(s).
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REFERRALS

Internal Referral Body Comments

Landscape Officer The DA is considered acceptable with regard to the relevant controls
relating to landscape issues, subject to conditions.

NECC (Development Development Engineering has no objection to the application subject

Engineering) to the following condition of consent.

External Referral Body Comments

Ausgrid: (SEPP Infra.) The proposal was referred to Ausgrid. No response has been
received within the 21 day statutory period and therefore, itis
assumed that no objections are raised and no conditions are
recommended.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs, REPs and LEPs), Development Controls Plans and
Council Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs, REPs and
LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPs)

SEPP 55 - Remediation of Land

Clause 7 (1) (a) of SEPP 55 requires the Consent Authority to consider whether land is contaminated.
Council records indicate that the subject site has been used for residential purposes for a significant
period of time with no prior land uses. In this regard it is considered that the site poses no risk of
contamination and therefore, no further consideration is required under Clause 7 (1) (b) and (c) of
SEPP 55 and the land is considered to be suitable for the residential land use.

SEPP (Building Sustainability Index: BASIX) 2004

A BASIX certificate has been submitted with the application (see Certificate No.968582S 02 dated 19
January 2019). The BASIX Certificate is supported by an ABSA Assessor Certificate (see Certificate
No. 0003240025-02 dated 19 January 2019).

The BASIX Certificate indicates that the development will achieve the following:

Commitment Required Target Proposed
Water 40 42
DA2019/0076 Page 11 of 34

120



AN northern ATTACHMENT 1

ia’* beaches Assessment Report
‘J &7 councl ITEM NO. 3.3 - 12 JUNE 2019

AN\ northern

ié‘ beaches

'™ I'r’ council
Thermal Comfort Pass Pass
Energy 50 52

A condition has been included in the recommendation of this report requiring compliance with the
commitments indicated in the BASIX Certificate.

SEPP (Infrastructure) 2007

Ausgrid

Clause 45 of the SEPP requires the Consent Authority to consider any development application (or an
application for modification of consent) for any development carried out:

e within or immediately adjacent to an easement for electricity purposes (whether or not the
electricity infrastructure exists).

« immediately adjacent to an electricity substation.
within 5.0m of an overhead power line.

e includes installation of a swimming pool any part of which is: within 30m of a structure
supporting an overhead electricity transmission line and/or within 5.0m of an overhead electricity
power line.

Comment:

The proposal was referred to Ausgrid. No response has been received within the 21 day statutory
period and therefore, it is assumed that no objections are raised and no conditions are recommended.

SEPP (Coastal Management) 2018

The site is subject to SEPP Coastal Management (2018). Accordingly, an assessment under the SEPP
has been carried out as follows:

10 Development on certain land within coastal wetlands and littoral rainforests area

"(1) The following may be carried out on land identified as “coastal wetlands” or “littoral rainforest”
on the Coastal Wetlands and Littoral Rainforests Area Map only with development consent:

(a) the clearing of native vegetation within the meaning of Part 5A of the Local Land Services Act 2013,
(b) the harm of marine vegetation within the meaning of Division 4 of Part 7 of the

Fisheries Management Act 1994,

(c) the carrying out of any of the following:

(i) earthworks (including the depositing of material on land),

(ii) constructing a levee,

(iii) draining the land,

(iv) environmental protection works,

(d) any other development.”

Comment: Not applicable to the site.
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11 Development on land in proximity to coastal wetlands or littoral rainforest

"(1) Development consent must not be granted to development on land identified as “proximity area
for coastal wetlands” or “proximity area for littoral rainforest” on the Coastal Wetlands and

Littoral Rainforests Area Map unless the consent authority is satisfied that the proposed development
will not significantly impact on:

(a) the biophysical, hydrological or ecological integrity of the adjacent coastal wetland or
littoral rainforest, or

(b) the quantity and quality of surface and ground water flows to and from the adjacent coastal
wetland or littoral rainforest."

Comment: Not applicable to the site.

12 Development on land within the coastal vulnerability area

"Development consent must not be granted to development on land that is within the area identified as
“coastal vulnerability area” on the Coastal Vulnerability Area Map unless the consent authority is
satisfied that:

(a) if the proposed development comprises the erection of a building or works—the building or works
are engineered to withstand current and projected coastal hazards for the design life of the building
or works, and

(b) the proposed development:

(i) is not likely to alter coastal processes to the detriment of the natural environment or other land, and
(ii) is not likely to reduce the public amenity, access to and use of any beach, foreshore, rock
platform or headland adjacent to the proposed development, and

(iii) incorporates appropriate measures to manage risk to life and public safety from coastal

hazards, and

(c) measures are in place to ensure that there are appropriate responses to, and management of,
anticipated coastal processes and current and future coastal hazard."

Comment: At the commencement of this Policy, no Coastal Vulnerability Area Map was adopted and
therefore no coastal vulnerability area has been identified.

Not applicable.
13 Development on land within the coastal environment area

"(1) Development consent must not be granted to development on land that is within the coastal
environment area unless the consent authority has considered whether the proposed development is
likely to cause an adverse impact on the following:

(a) the integrity and resilience of the biophysical, hydrological (surface and groundwater) and ecological
environment,

(b) coastal environmental values and natural coastal processes,

(c) the water quality of the marine estate (within the meaning of the Marine Estate Management
Act 2014), in particular, the cumulative impacts of the proposed development on any of the
sensitive coastal lakes identified in Schedule 1,

(d) marine vegetation, native vegetation and fauna and their habitats, undeveloped headlands and
rock platforms,

(e) existing public open space and safe access to and along the foreshore, beach, headland or
rack platform for members of the public, including persons with a disability,

(f) Aboriginal cultural heritage, practices and places,

(g) the use of the surf zone."
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Comment: The proposed works are unlikely to cause an adverse impact upon the matters identified in
this clause. The proposal is located wholly within the subject site and does not discourage public
access or amenity along the foreshore area nor impact on natural foreshore processes.

"(2) Development consent must not be granted to development on land to which this clause applies
unless the consent authority is satisfied that:

(a) the development is designed, sited and will be managed to avoid an adverse impact referred to
in subclause (1), or

(b} if that impact cannot be reasonably avoided—the development is designed, sited and will

be managed to minimise that impact, or

(c) if that impact cannot be minimised—the development will be managed to mitigate that impact.”

Comment: The proposal has been designed in such a way that it satisfies the relevant matters identified
in this clause.

14 Development on land within the coastal use area

(1) (a) has considered whether the proposed development is likely to cause an adverse impact on
the following:

(i) existing, safe access to and along the foreshore, beach, headland or rock platform for members
of the public, including persons with a disability,

(i) overshadowing, wind funnelling and the loss of views from public places to foreshores,

(iii) the visual amenity and scenic qualities of the coast, including coastal headlands,

(iv) Aboriginal cultural heritage, practices and places,

(v) cultural and built environment heritage, and

(b) is satisfied that:

(i) the development is designed, sited and will be managed to avoid an adverse impact referred to
in paragraph (a), or

(ii) if that impact cannot be reasonably avoided—the development is designed, sited and will

be managed to minimise that impact, or

(iii) if that impact cannot be minimised—the development will be managed to mitigate that impact, and
(c) has taken into account the surrounding coastal and built environment, and the bulk, scale and
size of the proposed development."

Comment: The proposal does not impact upon the existing and safe access to and along the foreshore.
The visual amenity from private and public space is not adversely effected and the surrounding

area consists of examples of similar developments.

As such, it is considered that the application does comply with the requirements of the State

Environmental Planning Policy (Coastal Management) 2018.

Warringah Local Environmental Plan 2011

Is the development permissible? Yes
After consideration of the merits of the proposal, is the development consistent with:
aims of the LEP? Yes
zone objectives of the LEP? Yes

Principal Development Standards

Standard Requirement Proposed % Variation ‘ Complies
; DAZ0T8/0076 * ; 'Page 14 of 34
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Height of Buildings: | 8.5m |  7em | N/A | Yes
Compliance Assessment
Clause Compliance with
Requirements
Part 1 Preliminary Yes
Part 2 Permitted or prohibited development Yes
2.7 Demolition requires consent Yes
Land Use Table Yes
Part 4 Principal development standards Yes
4.3 Height of buildings Yes
Part 6 Additional Local Provisions Yes
6.2 Earthworks Yes
6.4 Development on sloping land Yes
Warringah Development Control Plan
Built Form Controls
Built Form Control Requirement Proposed Yo Complies
Variation*
B1 Wall height 7.2m 6.4m N/A Yes
B3 Side Boundary Envelope 5.0m (west) Within N/A Yes
envelope*
5.0m (east) Within N/A Yes
envelope*
B5 Side Boundary Setbacks 0.9m (west) 0.95m N/A Yes
0.9m (east) 1.255m N/A Yes
B7 Front Boundary Setbacks 6.5m 6.631m N/A Yes
B9 Rear Boundary Setbacks 6.0m (dwelling) 20.009m N/A Yes
50% 2.0m & 42.4% N/A Yes
(outbuildings)
D1 Landscaped Open Space (LOS) and [40% (245.8sgm) 40.3% N/A Yes
Bushland Setting (247 .6sgm)
* Minor encroachment by the eaves and the roof (allowable encroachments)
Compliance Assessment
Clause Compliance |Consistency
with Aims/Objectives
Requirements
Part A Introduction Yes Yes
A.5 Objectives Yes Yes
Part B Built Form Controls Yes Yes
B1 Wall Heights Yes Yes
B3 Side Boundary Envelope Yes Yes

DA2015/0076
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Clause Compliance |Consistency
with Aims/Objectives
Requirements

B5 Side Boundary Setbacks Yes Yes
B7 Front Boundary Setbacks Yes Yes
B9 Rear Boundary Setbacks Yes Yes
Part C Siting Factors Yes Yes
C2 Traffic, Access and Safety Yes Yes
C3 Parking Facilities No Yes
C4 Stormwater Yes Yes
C5 Erosion and Sedimentation Yes Yes
C6 Building over or adjacent to Constructed Council Drainage Yes Yes
Easements

C7 Excavation and Landfill Yes Yes
C8 Demolition and Construction Yes Yes
C9 Waste Management Yes Yes
Part D Design Yes Yes
D1 Landscaped Open Space and Bushland Setting Yes Yes
D2 Private Open Space Yes Yes
D3 Noise Yes Yes
D6 Access to Sunlight Yes Yes
D7 Views Yes Yes
D8 Privacy Yes Yes
D9 Building Bulk Yes Yes
D10 Building Colours and Materials Yes Yes
D11 Roofs Yes Yes
D12 Glare and Reflection Yes Yes
D14 Site Facilities Yes Yes
D16 Swimming Pools and Spa Poals Yes Yes
D20 Safety and Security Yes Yes
D21 Provision and Location of Utility Services Yes Yes
D22 Conservation of Energy and Water Yes Yes
Part E The Natural Environment Yes Yes
E1 Preservation of Trees or Bushland Vegetation Yes Yes
E2 Prescribed Vegetation Yes Yes
EB Retaining unique environmental features Yes Yes
E10 Landslip Risk Yes Yes

Detailed Assessment
C3 Parking Facilities

Description of Non-compliance

DA2015/0076
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"Council’'s DCP controls requires a garage door to have a maximum width of 6m or 50% of the dwelling
width, whichever is the lesser. The proposed

dwelling provides for a garage which is 5.39m or 59.96%, which exceeds the lesser control of 50%.
This is in large due to the small lot width, and width of the dwelling being 8.99m. The double garage
extends across 48.5% of the site and requires a minor variation of 895mm to allow for appropriate
access into the garage.”

Merit consideration

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

e To provide adequate off street carparking.
Comment:

The development provides the following on-site car parking:

Use Appendix 1 Required Provided |Difference (+/-

Calculation )
Dwelling 2 spaces per 2 2 Nil
House dwelling

e To site and design parking facilities (including garages) to have minimal visual impact on the
street frontage or other public place.

Comment: The applicant addressed the variation in the SEE as follows:

"The proposed garage remains compatible with other developments within the street, and the high
level of articulation provided to the front facade will ensure the garage is not a dominate feature. It is
not anticipated that the garage will dominate the dwelling or create a visual impact on the streetscape.
The garage is considered to be in context to the overall scale of the dwelling and the provision of
adequate design features within the front facade ensures the garage is not a dominant feature. The
overall high quality design of the front entry and articulation elements work to integrate the proposed
garage into the overall design."

Having regard to the above comments, it is considered that the proposed garage is suitably sited,
has sufficient setbacks to the streetscape and the proposed design, articulation and spatial
separation is such that it will ensure compliance with this merit consideration.

e To ensure that parking facilities (including garages) are designed so as not to dominate the
street frontage or other public spaces.

Comment: The proposed garage is considered to be well integrated with the design of the
dwelling, demonstrating sufficient relief to the street coupled with satisfactory levels of
articulation and landscaped elements, it is considered that the proposal will ensure compliance
with this merit consideration.

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of WLEP 2011/WDCP 2011 and the objectives specified in S1.3 of the
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Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that the
proposal is supported, in this particular circumstance.

D7 Views

Merit Consideration

View loss was raised as a concern by the owners of the following properties:

4 Pitt Road

38 Roberison Road
42 Robertson Road
44 Robertson Road

The development is considered against the underlying Objectives of the Control as follows:
e To allow for the reasonable sharing of views.

Comment:
In determining the extent of potential view loss to adjoining and nearby properties, the four (4)
planning principles outlined within the Land and Environment Court Case of Tenacity Consulting
Pty Ltd Vs Warringah Council (2004) NSWLEC 140, are applied to the proposal.
1. Nature of the views affected
“The first step is the assessment of the views to be affected. Water views are valued more
highly than land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North
Head) are valued more highly than views without icons. Whole views are valued more highly
than partial views, e.g. a water view in which the interface between land and water is visible is

more valuable than one in which it is obscured".

Comment to Principle 1:

4 Pitt Road

Comment: A site inspection was undertaken from this property, which is a two storey dwelling
house located on the northern side of Pitt Road. The dwelling currently has water views due to
the location/height of the building and the site is elevated above the southern side of Pitt Road.
The view is obscured by existing vegetation and existing dwellings which are located to the
south.

38 Robertson Road

Comment: A site inspection was undertaken from this property, which is a part single and
double storey dwelling house located at the intersection of Robertson Road and Pitt Road
(south-west corner). The dwelling currently has water views due to the location/height of

the building and the site is elevated. The view is obscured by existing vegetation and existing
dwellings which are located to the south. The views to the west and south-west are of the
Greendale Creek and district views of John Fisher Park.

42 Robertson Road
DA2018/0076 Page 18 of 34
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Comment: A site inspection was undertaken from this property, which is a single storey dwelling
house located at the western low side of Robertson Road. The dwelling currently has views
which are obscured by existing vegetation and existing dwellings which are located to the west
and south-west of the Greendale Creek and district views of John Fisher Park.

44 Robertson Road

Comment: A site inspection was undertaken from this property, which is a double storey
dwelling house located at the western low side of Robertson Road. The dwelling currently has
water views due to the location/height of the building. The view is obscured by existing
vegetation and existing dwellings which are located to the south. The views to the west and
south-west are of the Greendale Creek and district views of John Fisher Park.

2. What part of the affected property are the views obtained

“The second step is to consider from what part of the property the views are obtained. For
example the protection of views across side boundaries is more difficult than the protection of
views from front and rear boundaries. In addition, whether the view is enjoyed from a standing
or sitting position may also be relevant. Sitting views are more difficult to protect than standing
views. The expectation to retain side views and sitting views is often unrealistic”.

Comment to Principle 2:

4 Pitt Road

Comment: The view is achieved over the southern front boundary from a standing and
sitting position.

38 Robertson Road

Comment: The view is achieved over the western and southern side boundary from a standing
and sitting position.

42 Robertson Road

Comment: The view is achieved over the western rear boundary from a standing and
sitting position.

44 Robertson Road

Comment: The view is achieved over the western rear boundary and southern side boundary
from a standing and sitting position.

3. Extent of impact

“The third step is to assess the extent of the impact. This should be done for the whole of the
property, not just for the view that is affected. The impact on views from living areas is more
significant than from bedrooms or service areas (though views from kitchens are highly valued
because people spend so much time in them). The impact may be assessed quantitatively, but
in many cases this can be meaningless. For example, it is unhelpful to say that the view loss is
20% if it includes one of the sails of the Opera House. It is usually more useful to assess the
view loss qualitatively as negligible, minor, moderate, severe or devastating’.
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Comment to Principle 3:

4 Pitt Road

Comment: The view is achieved over the southern front boundary from a standing and
sitting position from the lounge/living room and from the kitchen to the rear portion of the first
floor.

38 Robertson Road

Comment: The view is achieved over the western and southern side boundaries from a standing
and sitting position from the lounge/living room and the kitchen of the first floor.

42 Robertson Road

Comment: The view is achieved over the western rear boundary from a standing and
sitting position. A external assessment of the dwelling was undertaken from the rear deck which
at the same level as the living areas within the dwelling house (single storey).

44 Robertson Road

Comment: The view is achieved over the western rear boundary and southern side boundary
from a standing and sitting position from the lounge/living room and the kitchen and rear balcony
on the first floor.

4. Reasonableness of the proposal that is causing the impact

“The fourth step is to assess the reasonableness of the proposal that is causing the impact. A
development that complies with all planning controls would be considered more reasonable than
one that breaches them. Where an impact on views arises as a result of non-compliance with
one or more planning controls, even a moderate impact may be considered unreasonable. With
a complying proposal, the question should be asked whether a more skilful design could provide
the applicant with the same development potential and amenity and reduce the impact on the
views of neighbours. If the answer to that question is no, then the view impact of a complying
development would probably be considered acceptable and the view sharing reasonable.”

Comment to Principle 4:

4 Pitt Road

Comment: As stated above, the view is achieved over the southern front boundary from a
standing and sitting position from the lounge/living room and from the kitchen to the rear portion
of the first floor The view loss is assessed as minor given the proposed dwelling is compliant
with the relevant controls of the WLEP 2011 and WDCP 2011, the view is obscured by existing
vegetation and buildings. It is noted that views of Curl Curl Beach (including the interface with
the ocean), views of Manly, headland views including iconic views of St Patricks Cathedral will
be maintained.

Given the above, it is considered that view sharing is reasonable.

38 Robertson Road
DA2018/0076 Page 20 of 34
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Comment: As stated above, the view is achieved over the western and southern side
boundaries from a standing and sitting position from the lounge/living room and the kitchen of
the first floor. The view loss is assessed as minor/moderate given the proposed dwelling is
compliant with the relevant controls of the WLEP 2011 and WDCP 2011. It is noted that views
will be lost of Curl Curl Lagoon/Greendale Creek and John Fisher Park, however views of Curl
Curl Beach (including the interface with the ocean), views of Manly, headland views and partial
iconic views of St Patrick Cathedral will be maintained.

Given the above, it is considered that view sharing is reasonable.
42 Robertson Road

Comment: The view is achieved over the western rear boundary from a standing and

sitting position. A external assessment of the dwelling was undertaken from the rear deck which
at the same level as the living areas within the dwelling house (single storey). The view loss is
assessed as minor to moderate given the proposed dwelling is compliant with the relevant
controls of the WLEP 2011 and WDCP 2011. It is noted that some views will be lost of Curl Curl
Lagoon/Greendale Creek and John Fisher Park, however views of these area will be maintained
to the southwest.

Given the above it is considered that view sharing is reasonable.
44 Robertson Road
Comment: As stated above, the views are achieved over the southern side boundary and rear
western boundary from a standing and sitting position from the lounge/living room and from the
kitchen of the first floor The view loss is assessed as negligible to minor given the proposed
dwelling is compliant with the relevant controls of the WLEP 2011 and WDCP 2011. It is noted
views of Curl Curl Lagoon/Greendale Creek, John Fisher Park and Curl Curl Beach (including
the interface with the ocean) will be maintained.
Given the above, it is considered that view sharing is reasonable.

e Toencourage innovative design solutions to improve the urban environment.

Comment:

The proposal demonstrates innovative design solutions to ensure the overall proposal
will improve the urban environment.

e To ensure existing canopy trees have priority over views.
Comment:
The proposal will be sited below the existing canopy trees within the vicinity, ensuring

compliance with this merit consideration.

Having regard to the above assessment, it is concluded that the proposed development is

consistent with the relevant objectives of WLEP 2011/WDCP 2011 and the objectives specified in S1.3
of the Environmental Planning and Assessment Act, 1979. Accordingly, this assessment finds that

the proposal is supported, in this particular circumstance.
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THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly effect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
POLICY CONTROLS

Northern Beaches Council Contributions Plan 2018

The proposal is subject to the application of Council's Section 7.12 Development Contributions Plan.

The following monetary contributions are applicable:

Northern Beaches Council Contributions Plan 2018

Contribution based on a total development cost of $ 1,260,000

Contributions Levy Rate| Payable
Total Section 7.12 Levy 0.95%| $ 11,970
Section 7.12 Planning and Administration 0.05% $ 630
Total 1%| $ 12,600
CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Warringah Local Environment Plan;

Warringah Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP
Consistent with the zone objectives of the LEP
Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPls
DA2019/0076
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e Consistent with the objects of the Environmental Planning and Assessment Act 1979

It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION

THAT Council as the consent authority grant Development Consent to DA2019/0076 for Demolition and
construction of a dwelling house on land at Lot 2 DP 1206790, 1 Pitt Road, NORTH CURL CURL,

subject to the conditions printed below:

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1.  Approved Plans and Supporting Documentation
The development must be carried out in compliance (except as amended by any other condition

of consent) with the following:

a) Approved Plans

Architectural Plans - Endorsed with Council's stamp

Drawing No. Dated Prepared By

NO1 18 December 2018 [Urban Harmony
NO2 Elevs 1 18 December 2018 [Urban Harmony
NO2 Elevs 2 18 December 2018 [Urban Harmony

DAZ2 Site Plan & Elevations

18 December 2018

Urban Harmony

DAZ2 Floor Plans 1

18 December 2018

Urban Harmony

DAZ floor Plans 2

18 December 2018

Urban Harmony

DAZ2 Sections 18 December 2018 [Urban Harmony
BASIX 18 December 2018 |Urban Harmony
Demolition Plan 18 June 2018 Summit Geomatic
External Finishes August 2018 Gremmo Homes

Reports / Documentation — All recommendations and requirements contained

within:

Report No. / Page No. / Section No. Dated Prepared By

1 Pitt Road North Curl Curl 30 January White Geotechnical
2019 Group

Geotechncial Investigation 17 October White Geotechnical
2018 Group

b) Any plans and / or documentation submitted to satisfy the Conditions of this consent.

c) The development is to be undertaken generally in accordance with the following:

I Da2019/0076
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Landscape Plans
Drawing No. Dated Prepared By

L 100 F (Revision F) 10 April 2019  |Grant Clement
Landscape Architect &
Pool Designer

L 101 F (Revision F) 10 April 2019  |Grant Clement
Landscape Architect &
Pool Designer

Waste Management Plan
Drawing No/Title. Prepared By
Demolition Waste Management Plan Gremmo Homes

In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of Council and
approved plans.

2.  Prescribed Conditions
(a) All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).
(b) BASIX affected development must comply with the schedule of BASIX commitments
specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifying
Authority for the work, and
(ii) showing the name of the principal contractor (if any) for any building work and
a telephone number on which that person may be contacted outside working
hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has been
completed.

(d) Residential building work within the meaning of the Home Building Act 1989 must not
be carried out unless the Principal Certifying Authority for the development to which the
work relates (not being the Council) has given the Council written notice of the
following information:

(i) in the case of work for which a principal contractor is required to be appointed:
A. the name and licence number of the principal contractor, and
B. the name of the insurer by which the work is insured under Part 6 of
that Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder permit under
that Act, the number of the owner-builder permit.
DA2019/0076 Page 24 of 34
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If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified under becomes out of date, further work must
not be carried out unless the Principal Certifying Authority for the development to which
the work relates (not being the Council) has given the Council written notice of the
updated information.

(e) Development that involves an excavation that extends below the level of the base of
the footings of a building on adjoining land, the person having the benefit of the
development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and

(ii) where necessary, underpin the adjoining premises to prevent any such
damage.
(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of intention
to do so to the owner of the adjoining allotment of land and furnish particulars
of the excavation to the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this clause, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.
Reason: Legislative Requirement

3 General Requirements

(a) Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

e 7.00am to 5.00 pm inclusive Monday to Friday,
e 8.00am to 1.00 pm inclusive on Saturday,
e No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

e 8.00am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of a final Occupation Certificate. The consent shall be available for perusal of
any Authorised Officer.

(c) Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.
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(d) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

(e) Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.

() The applicant shall bear the cost of all works associated with the development that
occurs on Council's property.
(g) No building, demalition, excavation or material of any nature and no hoist, plant and

machinery (crane, concrete pump or lift) shall be placed on Council’s footpaths,
roadways, parks or grass verges without Council Approval.

(h) Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.
(i) No trees or native shrubs or understorey vegetation on public property (footpaths,

roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temporary works.

) Prior to the commencement of any development onsite for:
i) Building/s that are to be erected
i) Building/s that are situated in the immediate vicinity of a public place and is
dangerous to persons or property on or in the public place
iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

(k) Requirements for new swimming pools/spas or existing swimming pools/spas affected
by building works.

(1) Child resistant fencing is to be provided to any swimming pool or lockable
cover to any spa containing water and is to be consistent with the following;

Relevant legislative requirements and relevant Australian Standards (including
but not limited) to:

(i) Swimming Pools Act 1992

(i) Swimming Pools Amendment Act 2009

(iii) Swimming Pools Regulation 2008

(iv) Australian Standard AS1926 Swimming Pool Safety
(

V) Australian Standard AS1926.1 Part 1: Safety barriers for swimming
pools

(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for
swimming pools.
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(2) A'KEEP WATCH' pool safety and aquatic based emergency sign, issued by
Royal Life Saving is to be displayed in a prominent position within the pool/spa
area.

(3) Filter backwash waters shall be conveyed to the Sydney Water sewerage
system in sewered areas or managed on-site in unsewered areas in a manner
that does not cause pollution, erosion or run off, is separate from the irrigation
area for any wastewater system and is separate from any onsite stormwater
management system.

(4) Swimming pools and spas must be registered with the Division of Local
Government.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

FEES / CHARGES / CONTRIBUTIONS

4. Policy Controls
Northern Beaches Council Contributions Plan 2018

The proposal is subject to the application of Council's Section 7.12 Development Contributions
Plan.

The following monetary contributions are applicable:

Northern Beaches Council Contributions Plan 2018

Contribution based on a total development cost of $

1,260,000.00

Contributions Levy| Payable

Rate

Total Section 7.12 Levy 0.95% $
11,970.00

Section 7.12 Planning and Administration 0.05%| $630.00

Total 1% $
12,600.00

The amount will be adjusted at the time of payment according to the quarterly CPI (Sydney - All
Groups Index). Please ensure that you provide details of this Consent when paying
contributions so that they can be easily recalculated.

This fee must be paid prior to the issue of the Construction Certificate. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority.

Reason: To provide for contributions in accordance with Northern Beaches Council
Contributions Plan 2018.

5. Security Bond
A bond (determined from cost of works) of $10,000 and an inspection fee in accordance with

Council's Fees and Charges paid as security to ensure the rectification of any damage that may

occur to the Council infrastructure contained within the road reserve adjoining the site as a
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result of construction or the transportation of materials and equipment to and from the
development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of payment)
is payable for each kerb inspection as determined by Council (minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or demolition
work commencing, details demonstrating payment are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must be completed
with the payments (a copy of the form is attached to this consent and alternatively a copy is
located on Council's website at www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

6.

Stormwater Disposal from Low Level Property

Stormwater shall be disposed of to an existing approved system or in accordance with Northern
Beaches Council’s "[DELETE ONE — PITTWATER DCP21, WARRINGAH WATER
MANAGEMENT POLICY PL850]. Warringah Water Management Policy PL 850" in particular
the Stormwater Drainage from Low Level Properties Technical Specification. Details
demonstrating that the existing approved system can accommodate the additional flows or
compliance with the Northern Beaches Council's "Warringah Water Management Policy PL 850"
are to be submitted to the Principal Certifying Authority for approval prior to the issue of the
Construction Certificate.

Reason: To ensure appropriate provision for disposal and stormwater management arising from
development.

On-site Stormwater Detention Compliance

Certification of Drainage plans detailing the provision of On-site Stormwater Detention in
accordance with Northern Beaches Council'sWARRINGAH WATER MANAGEMENT POLICY
PL850 and the concept drawing by Engineering Studio, drawing number 18659 dated Sep
2018. Details demonstrating compliance are to be submitted to the Principal Certifying Authority
prior to the issue of the Construction Certificate

Reason: To ensure engineering works are constructed in accordance with relevant standards
and Council's specification.

On-site Stormwater Detention

An On-site Stormwater Detention system must be designed and constructed in accordance with
Northern Beaches Council’'s WARRINGAH WATER MANAGEMENT POLICY PL850 and the
concept drawing by Engineering Studio, drawing number 18659 dated Sep 2018.

Detailed drainage plans are to be prepared by a qualified experienced practicing Civil Engineer.

The drainage plans must address the following:
i) The atlantis cells shall not be used as the storage tank.

Detailed drainage plans, including engineering certification confirming the above requirements
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have been satisfied and complying with Council's requirements, are to be submitted to the
Principal Certifying Authority for approval prior to the issue of the Construction Certificate.
Reason: To ensure appropriate provision for the disposal of storm water and storm water

management arising from the development.

9. Structural Adequacy and Excavation Work
Excavation work is to ensure the stability of the soil material of adjoining properties, the
protection of adjoining buildings, services, structures and / or public infrastructure from damage
using underpinning, shoring, retaining walls and support where required. All retaining walls are
to be structurally adequate for the intended purpose, designed and certified by a Structural
Engineer, except where site conditions permit the following:
(a) maximum height of 900mm above or below ground level and at least 900mm from any
property boundary, and
(b) Comply with AS3700, AS3600 and AS1170 and timber walls with AS1720 and AS1170.
Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of the Construction Certificate.

Reason: To provide public and private safety.

10.  Vehicle Crossings Application
A Driveway Levels and Formwork Inspections Application shall be made with Council subject to
the payment of the fee in accordance with Council's Fees and Charges. The fee includes all
Council inspections relating to the driveway construction and must be paid.

Approval of the application by Council is to be submitted to the Principal Certifying Authority
prior to the issue of the Construction Certificate.

Reason: To facilitate suitable vehicular access to private property.

11. Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure the development is constructed in accordance with appropriate standards.

12. External Finishes to Roof
The external finish to the roof shall have a medium to dark range in order to minimise solar
reflections to neighbouring properties. Any roof with a metallic steel finish is not permitted.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: To ensure that excessive glare or reflectivity nuisance does not occur as a result of the
development.

13. Obscured Glazing - Eastern Elevation Windows and Western Elevation Panels on First
Floor Deck
The windows on ground and first floor (W03) adjacent to the stairwell, (W07) adjacent to the
retreat on the ground floor and (W21 & W22) adjacent to the living room on the first floor are to
be either permanently frosted and/or treated with obscured glazing /treatment to ensure privacy
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and amenity of the adjoining properties to the east (Nos. 38, 40, 42 and 44 Robertson Road,
North Curl Curl).

Additionally, the first three (3) glazed panels on the deck adjacent to the kitchen/living room on
the first floor on the western elevation are to be either permanently frosted and/or treated with
obscured glazing /treatment to ensure privacy and amenity of the adjoining property to the west
(No. 3 Pitt Road, North Curl Curl).

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the
issue of the Construction Certificate.

Reason: In order to maintain privacy to the adjoining / nearby property. (DACPLCO06)

14. Sydney Water "Tap In"
The approved plans must be submitted to the Sydney Water Tap in service, prior to works
commencing, to determine whether the development will affect any Sydney Water assets and/or
easements. The appropriately stamped plans must then be submitted to the Certifying Authority
demonstrating the works are in compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
o “Tapin” details - see http://www.sydneywater.com.au/tapin
o  Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).
Reason: To ensure compliance with the statutory requirements of Sydney Water.

T5. Dilapidation Survey
A dilapidation survey of adjacent buildings (No. 38 Robertson Road and No. 3 Pitt Road, North
Curl Curl) must be conducted prior to any site work. The lateral extent of the survey must cover
the likely “zone of influence” of any excavation or construction induced vibration. The survey
must be properly documented. The dilapidation report must be submitted to Council and the
Certifying Authority prior to the issue of the Construction Certificate.

Reason: Proper management of records.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

16. Public Liability Insurance - Works on Public Land
Any person or contractor undertaking works on public land must take out Public Risk Insurance
with a minimum cover of $20 million in relation to the occupation of, and approved works within
Council's road reserve or public land, as approved in this consent. The Policy is to note, and
provide protection for Northern Beaches Council, as an interested party and a copy of the Policy
must be submitted to Council prior to commencement of the works. The Policy must be valid for
the entire period that the works are being undertaken on public land.

Reason: To ensure the community is protected from the cost of any claim for damages arising
from works on public land.

17.  Tree protection
(a)Existing trees which must be retained
i) All trees not indicated for removal on the approved plans, unless exempt

under relevant planning instruments or legislation
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ii) Trees located on adjoining land
(b) Tree protection

i) No tree roots greater than 50mm diameter are to be cut from protected trees
unless authorised by a qualified Arborist on site.

ii) All structures are to bridge tree roots greater than 50mm diameter unless directed
otherwise by a qualified Arborist on site.

iii) All free protection to be in accordance with AS4970-2009 Protection of trees on
development sites, with particular reference to Section 4 Tree Protection Measures.
iv) All tree pruning within the subject site is to be in accordance with WDCP2011
Clause

E1 Private Property Tree Management and AS 4373 Pruning of amenity trees

v} All tree protection measures, including fencing, are to be in place prior to
commencement of works.

Reason: To ensure compliance with the requirement to retain and protect significant planting on
the site.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

18.  Vehicle Crossings
The provision of one vehicle crossing 3.5 metres wide in accordance with Northern Beaches
Council Drawing No A4-3330/5 EL and specifications. An Authorised Vehicle Crossing
Contractor shall construct the vehicle crossing and associated works within the road reserve in
plain concrete. All redundant laybacks and crossings are to be restored to footpath/grass. Prior
to the pouring of concrete, the vehicle crossing is to be inspected by Council and a satisfactory
“Vehicle Crossing Inspection” card issued.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority.
Reason: To facilitate suitable vehicular access to private property.

19. Protection of rock and sites of significance
a) All rock outcrops outside of the area of approved works are to be preserved and
protected at all times during demolition excavation and construction works.
b) Should any Aboriginal sites be uncovered during the carrying out of works, those works
are to cease and Council, the NSW Office of Environment and Heritage (OEH) and the
Metropolitan Local Aboriginal Land Council are to be contacted.

Reason: Preservation of significant environmental features.

20. Survey Certificate
A survey certificate prepared by a Registered Surveyor at the following stages of construction:

(a) At lower ground level to ensure the finished floor levels are in accordance with the approved
levels, prior to concrete slab being poured/flooring being laid.

(b) At first ground level to ensure the finished floor levels are in accordance with the approved
levels, prior to flooring being laid.

(c) At completion of the roof frame confirming the finished roofiridge height is in accordance with

levels indicated on the approved plans.
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Details demonstrating compliance are to be submitted to the Principal Certifying Authority.

Reason: To determine the height of buildings under construction comply with levels shown on
approved plans. (DACPLEO1)

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE
OCCUPATION CERTIFICATE

21.  Authorisation of Legal Documentation Required for Onsite Detention
The original completed request forms (NSW Land Registry standard forms 13PC and/or 13RPA)
must be submitted to Council, with a copy of the Works-as-Executed plan (details overdrawn on
a copy of the approved drainage plan), hydraulic engineers certification and Compliance
Certificate issued by an Accredited Certifier in Civil Works. Details demonstrating compliance
are to be submitted to the Principal Certifying Authority prior to the issue of any interim / final
Occupation Certificate.

Reason: To create encumbrances on the land.

22 Registration of Encumbrances for On-site Stormwater Detention
A copy of the certificate of title demonstrating the creation of the positive covenant and
restriction for on-site storm water detention as to user is to be submitted. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority prior to the issue of any
interim / final Occupation Certificate.

Reason: To identify encumbrances on land.

23. On-Site Stormwater Detention Compliance Certification
Upon completion of the on-site stormwater detention (OSD) system, certification from a
consulting engineer and a “work as executed” (WAE) drawing certified by a registered surveyor
and overdrawn in red on a copy of the approved OSD system plans are to be provided to
Council.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of any interim / final Occupation Certificate.

Reason: To ensure stormwater disposal is constructed to Council's satisfaction. (DACENF10)

24. Positive Covenant and Restriction as to User for On-site Stormwater Detention
A positive covenant shall be created on the title of the land requiring the proprietor of the land to
maintain the on-site stormwater detention structure in accordance with the standard
requirements of Council. The terms of the positive covenant are to be prepared to Council’s
standard requirements at the applicant’s expense and endorsed by Northern Beaches Council's
delegate prior to lodgement with NSW Land Registry Services. Northern Beaches Council shall
be nominated as the party to release, vary or modify such covenant.

A restriction as to user shall be created on the title over the on-site stormwater detention
system, restricting any alteration to the levels and/or any construction on the land. The terms of
such restriction are to be prepared to Council’'s standard requirements at the applicant’s
expense and endorsed by Council prior to lodgement with NSW Land Registry Services.

Northern Beaches Council shall be nominated as the party to release, vary or modify such
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Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of any interim / final Occupation Certificate.

Reason: To ensure the on-site detention and/or pump system is maintained to an appropriate
operational standard.

25. Removal of All Temporary Structures/Material and Construction Rubbish
Once construction has been completed all silt and sediment fences, silt, rubbish, building debris,
straw bales and temporary fences are to be removed from the site.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of any interim / final Occupation Certificate.

Reason: To ensure bushland management. (DACPLFO1)

26. House / Building Number
House/building number is to be affixed to the building to be readily visible from the public
domain.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior
to the issue of any interim / final Occupation Certificate.

Reason: Proper identification of buildings. (DACPLF04)

27. Swimming Pool Requirements
The Swimming Pool shall not be filled with water nor be permitted to retain water until:

(a) All required safety fencing has been erected in accordance with and all other requirements
have been fulfilled with regard to the relevant legislative requirements and relevant Australian
Standards (including but not limited) to:

(i) Swimming Pools Act 1992;

(i) Swimming Pools Amendment Act 2009;

(iil) Swimming Pools Regulation 2008

(iv) Australian Standard AS1926 Swimming Pool Safety

(v) Australian Standard AS1926.1 Part 1: Safety barriers for swimming pools

(vi) Australian Standard AS1926.2 Part 2: Location of safety barriers for swimming pools

(b) A certificate of compliance prepared by the manufacturer of the pool safety fencing, shall
be submitted to the Principal Certifying Authority, certifying compliance with Australian Standard
1926.

(c) Filter backwash waters shall be discharged to the Sydney Water sewer mains in
accordance with Sydney Water's requirements. Where Sydney Water mains are not available in
rural areas, the backwash waters shall be managed onsite in a manner that does not cause
pollution, erosion or run off, is separate from the irrigation area for any wastewater system and
is separate from any onsite stormwater management system. Appropriate instructions of
artificial resuscitation methods.

(d) A warning sign stating ‘'YOUNG CHILDREN SHOULD BE SUPERVISED WHEN USING
THIS POOL' has been installed.
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(e) Signage showing resuscitation methods and emergency contact

(f) All signage shall be located in a prominent position within the pool area.

ATTACHMENT 1
Assessment Report

ITEM NO. 3.3 - 12 JUNE 2019

(g) Swimming pools and spas must be registered with the Division of Local Government.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the

issue of an Interim / Final Occupation Certificate.

Reason: To protect human life (DACPLF09)

DA2019/0076
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ITEM 3.4

AUTHORISING
MANAGER

TRIM FILE REF
ATTACHMENTS

PURPOSE

REPORT TO DEVELOPMENT DETERMINATION PANEL MEETING

ITEM NO. 3.4 - 12 JUNE 2019

DA2019/0107 - 44 ROSE AVENUE, WHEELER HEIGHTS -
CONSTRUCTION OF A SENIORS HOUSING DEVELOPMENT

DANIEL MILLIKEN

2019/308464

1 J Assessment Report
2 1 Site Plan & Elevations

To refer the attached application for determination as required under adopted delegations of the

Charter.

RECOMMENDATION OF DEVELOPMENT ASSESSMENT MANAGER

THAT Council as the consent authority approve Development Consent to DA2019/0107 for
construction of a Seniors Housing Development on land at Lot 4 DP 203378, 44 Rose Avenue,
Wheeler Heights, subject to the conditions outlined in the Assessment Report.
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ITEM NO. 3.4 - 12 JUNE 2019

DEVELOPMENT APPLICATION ASSESSMENT REPORT

‘Application Number:

|pa2019/0107

Responsible Officer:

David Auster

Land to be developed (Address):

NSW 2097

Lot 4 DP 203378, 44 Rose Avenue WHEELER HEIGHTS

Proposed Development:

Construction of a Seniors Housing Development

Zoning:

Residential

Warringah LEP2011 - Land zoned R2 Low Density

Development Permissible:

Yes, under SEPP (HSPD) 2004

Existing Use Rights:

No

Consent Authority:

Northern Beaches Council

Delegation Level: DDP

Land and Environment Court Action: [No

Owner: Bayview Links Pty Ltd

Applicant: Wheeler Heights Developments Pty Ltd
Application lodged: 08/02/2019

Integrated Development: No

Designated Development: No

State Reporting Category:

Residential - Seniors Living

Notified: 20/02/2019 to 09/03/2019
Advertised: Not Advertised
Submissions Received: 7

Recommendation: Approval

Estimated Cost of Works:

|$2,933,831.00

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e A site inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant

Development Control Plan;
DA2019/0107

148

Page 1 of 53



AN\ northern
i&‘ beaches

@J{ council

@ northern
i&“ beaches

\J council

ATTACHMENT 1
Assessment Report

ITEM NO. 3.4 - 12 JUNE 2019

e A review and consideration of all submissions made by the public and community interest
groups in relation to the application;
¢ A review and consideration of all documentation provided with the application (up to the time of

determination);

e A review and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the

proposal.

SUMMARY OF ASSESSMENT ISSUES

Warringah Local Environmental Plan 2011 - Zone R2 Low Density Residential

Warringah Development Control Plan - B5S Side Boundary Setbacks

Warringah Development Control Plan - B7 Front Boundary Setbacks

Warringah Development Control Plan - B9 Rear Boundary Setbacks

Warringah Development Control Plan - D1 Landscaped Open Space and Bushland Setting

SITE DESCRIPTION

Property Description:

Lot 4 DP 203378 , 44 Rose Avenue WHEELER HEIGHTS
NSW 2097

Detailed Site Description:

DA2015/0107

The subject site consists of one lot located on the northern
side of Rose Avenue.

The site is a battle axe shaped site with a frontage of 4.57m
along Rose Avenue, and a surveyed area of 1569m?2.

The site is in excess of 20 metres in width when measured
outside of the access handle.

The site benefits from a right of carriageway access to the
street frontage.

The site is located within the R2 Low Density
Residential zone. The site falls from the Rose Avenue
frontage to the rear (south to north) by approximately 3
metres (not including the access handle).

The site does not contain any significant topographical
features.

Detailed Description of Adjoining/Surrounding
Development

Adjoining and surrounding development is characterised by
a mix of single and two storey dwelling houses in
landscaped settings.

The site is located within walking distance to Wheeler
Heights shops which provides a range of services. The site
is well serviced by public transport with bus stops located
along Rose Avenue and further east along Veterans
Parade.

Page 2 of 53
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To the east of the subject site is St Rose Catholic School
and Wheeler Heights Public School. To the north is a
retirement village (RSL Anzac Village "War Vets'). Another
senior's housing development has recently been constructed
to the east (34 Rose Avenue).

SITE HISTORY

Application DA2017/0662 for Demolition works, Construction of a Seniors Housing Development,
Strata Subdivision and access works was approved by the Northern Beaches Local Planning Panel on
07/05/2018. This application was for a development across the subject site and the adjoining site to the
rear (43 Lantana Avenue) with driveway access from both Rose Avenue and Lantana Avenue. This
application was recommended for refusal due solely to issues surrounding owners consent for the
proposed intensification of use of the shared driveways from Rose Avenue to 44 and 46 Rose Avenue,
and from Lantana Avenue to 43 and 45 Lantana Avenue. The Panel did not concur with the
recommendation of the report on this issue, and subsequently approved the application.

The current application has essentially deleted the portion of the development that was approved on 43
Lantana Avenue, and reapplied for the portion confined to 44 Rose Avenue (i.e. the application is for
half of the previously approved development). Minimal changes have been made to the overall design
as previously approved over the 44 Rose Avenue portion of the development.

Application CDC2018/0597 for Demolition of existing cottage and associated development excluding
shared driveway was approved on 22/06/2018 by Private Certifiers.

PROPOSED DEVELOPMENT IN DETAIL

The proposal involves construction of 6 x 3 bedroom in-fill self-care dwellings, basement car parking
and strata subdivision, pursuant to State Environmental Planning Policy (Housing for Seniors or People
DA2019/0107 Page 3 of 53
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with a Disability) 2004 (“SEPP HSPD"). The proposal will be comprised of the following elements:

Basement Level

e 11 car spaces (including 2 visitor spaces)

Ground Floor / First Floor Level

4 x 2 storey dwellings
2 x single level dwellings
All dwellings provided with ground level private open space orientated towards western and
northern boundaries
All primary living areas provided on Ground Floor Level.
e  First Floor Level of all 4 two storey dwellings is comprised of two bedrooms and bathroom

Surrounds

e Dwellings accessed from basement by lift and stairs centrally located, and path running adjacent
to eastern boundary

e This path also runs adjacent to the driveway to access Rose Avenue.
Bin storage area and letter boxes located near entry/exit to Rose Avenue

 Driveway to provide access to both the subject site and 46 Rose Avenue (northern neighbour),
replacing existing shared driveway

e Landscaping along each side of driveway and surrounding the proposed dwellings

Amended Plans

Amended plans and flood report were submitted by the applicant to address Council's Engineer's
concemns in relation to stormwater and overland flows. The amended plans also increased the setback
of the upper level to the rear boundary, due to concerns regarding non-compliance with single storey

development in the rear 25% of the site under SEPP (HSPD). The amended plans comply with this
requirement.

In accordance with clause A7 Exhibition, Advertisement and Notification of Applications of the
Warringah DCP, re-notification of the amended plans was not considered necessary as the
amendments to the built form were minor, decreased the overall size of the development, and
increased compliance with the relevant controls.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:

Section 4.15 Matters for Comments

Consideration'

Section 4.15 (1) (a)(i) — Provisions of any  |See discussion on “Environmental Planning Instruments”
environmental planning instrument in this report.

Section 4.15 (1) (a)(ii) — Provisions of any |None applicable.
draft environmental planning instrument

Section 4.15 (1) (a)(iii) — Provisions of any |Warringah Development Control Plan applies to this
development control plan proposal.
DAZUT9/0T07 Page 4 01 53
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Section 4.15 Matters for Comments
Consideration'

Section 4.15 (1) (a)(iiia) — Provisions of any |None applicable.
planning agreement

Section 4.15 (1) (a)(iv) — Provisions of the |Division 8A of the EP&A Regulation 2000 requires the
Environmental Planning and Assessment  |consent authority to consider "Prescribed conditions” of
Regulation 2000 (EP&A Regulation 2000) |development consent. These matters have been
addressed via a condition of consent.

Clause 50(1A) of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the
building designer at lodgement of the development
application. This clause is not relevant to this application.

Clauses 54 and 109 of the EP&A Regulation 2000,
Council requested additional information and has
therefore considered the number of days takenin this
assessment in light of this clause within the Regulations.
No additional information was requested.

Clause 92 of the EP&A Regulation 2000 requires the
consent authority to consider AS 2601 - 1991: The
Demolition of Structures. This matter has been addressed
via a condition of consent.

Clauses 93 and/or 94 of the EP&A Regulation 2000
requires the consent authority to consider the upgrading
of a building (including fire safety upgrade of
development). This clause is not relevant to this
application.

Clause 98 of the EP&A Regulation 2000 requires the
consent authority to consider insurance requirements
under the Home Building Act 1989. This matter has been
addressed via a condition of consent.

Clause 98 of the EP&A Regulation 2000 requires the
consent authority to consider the provisions of the
Building Code of Australia (BCA). This matter has been
addressed via a condition of consent.

Clause 143A of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the
building designer prior to the issue of a Construction
Certificate. This clause is not relevant to this application.

Section 4.15 (1) (b) — the likely impacts of (i) Environmental Impact
the development, including environmental |The environmental impacts of the proposed development

impacts on the natural and built on the natural and built environment are addressed under
environment and social and economic the Warringah Development Control Plan section in this
impacts in the locality report.

(ii) Social Impact
DA2019/0107 Page 5 of 53
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the proposal.

(iii) Economic Impact

the existing and proposed land use.

The proposed development will not have a detrimental
social impact in the locality considering the character of

The proposed development will not have a detrimental
economic impact on the locality considering the nature of

site for the development

Section 4.15 (1) (c) — the suitability of the

development.

The site is considered suitable for the proposed

EPA Regs

Section 4.15 (1) (d) — any submissions
made in accordance with the EPA Act or

in this report.

See discussion on “Notification & Submissions Received”

Section 4.15 (1) (e) — the public interest

No matters have arisen in this assessment that would
justify the refusal of the application in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject development application has been publicly exhibited in accordance with the Environmental
Planning and Assessment Act 1979, Environmental Planning and Assessment Regulation 2000 and the
relevant Development Control Plan.

As a result of the public exhibition process council is in receipt of 7 submission/s from:

Name: Address:

Mrs Dorothy Susan 56 Rose Avenue WHEELER HEIGHTS NSW 2097
Waterhouse

Mr Robert Guy Barnes 10 Berith Street WHEELER HEIGHTS NSW 2097

Ms Joan Elizabeth Catherine
Croydon

5 Berith Street WHEELER HEIGHTS NSW 2097

Mrs Linda Anne Kemp

46 Rose Avenue WHEELER HEIGHTS NSW 2097

Craig Robert Gilmour

58 Rose Avenue WHEELER HEIGHTS NSW 2097

Mr Rodney James Millichamp
Mrs Helen Elizabeth
Millichamp

29 Rose Avenue WHEELER HEIGHTS NSW 2097

Peter Leslie Knoechel

38 Rose Avenue WHEELER HEIGHTS NSW 2097

The following issues were raised in the submissions and each have been addressed below:

DA2015/0107
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Density

Traffic congestion / visibility / hazards / parking
Bins

Vibrations causing damage

Footpaths

Tree removal

Character

Construction disruptions

Landscaped area

Cumulative impact study

The matters raised within the submissions are addressed as follows:

e Density
Concerns were raised with regard to the increased density of the proposal compared to the
existing dwelling on site, and particularly with regard to other seniors housing developmentin
the area at the War Vets and at 34 Rose Avenue, and the cumulative impacts of this density.

Comment:

As assessed throughout this report, the proposal is generally consistent with the requirements of
SEPP (HSPD), WLEP and WDCP, with minor non-compliances for the side and rear setback
controls under the WDCP. These non-compliances (caused by a bin storage area, rear pergola,
and the rear of the underground parking area) would not affect the density of the development if
deleted. Given the general level of compliance achieved with the relevant planning controls the
density of the development is considered to be within the general expectation for development
of the site. None of the relevant planning controls allow for Council to assess the development
cumulatively in relation to other approved developments, and the proposal must be assessed on
its own merits against the relevant controls as they currently apply.

The submissions are not supported in this regard.

e Traffic increase / visibility / hazards / parking
Concerns were raised regarding the increase in traffic caused by the proposal, lack of visibility,
increased traffic hazards in the area, and the lack of on street parking available. The cumulative
impacts of this development combined with other recent approvals of seniors housing
developments in the area was also a major concern in the submissions.

Comment:

As discussed above, the proposal must be assessed on its own merits with reference to the
relevant planning controls. In this regard, the application has provided an Assessment of Traffic
and Parking Implications (dated January 2019, prepared by Transport and Traffic Planning
Associates). This report concludes that the traffic generation of the proposed development will
not present any adverse traffic implications and that the proposed parking provision will
adequately serve the demand associated with the development.

Further concerns were raised by one submission that the traffic report provided was conducted
during school holidays, and as such was not a true representation of the traffic in Rose Avenue.
However, Council's Traffic Engineer has assessed the proposal and stated that the traffic
volumes from the site are deemed negligible. Further, the parking provided is compliant with the
minimum requirements under SEPP (HSPD), and as such Council is prohibited by Clause 50
from refusing the development based on parking.
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Given the comments from the traffic report provided, and that Council's Traffic Engineer
considers the traffic generation of the development to be negligible, the submissions are not
supported in this regard. The proposal is considered to be acceptable, and no updated traffic
report is required.

e Bins
Concerns were raised regarding extra bins and the space required for these bins on the kerb on
garbage collection days.

Comment:

The proposal is consistent with the general expectation for density of development of the site, as
expressed by the general level of compliance with all relevant planning controls under SEPP
(HSPD), WLEP and WDCP. Given this consideration, the extra bins required are considered to
be a necessary requirement, and are not a reason for refusal of the development.

o Vibrations causing damage
Concerns were raised that the geotechnical report provided with the application states that the
development may cause damage to neighbouring buildings due to vibrations.

Comment:
The geotechnical report (prepared by Crozier Geotechnical Consultants, dated January 2019)
states the following:

The excavation of medium to high strength bedrock will require the use of rock excavation
equipment which has the potential to create significant ground vibrations, but the probability of
vibration damage to the neighbouring houses is reduced due to the nature of the geology and
the separation distances. However care will need to be taken to ensure that the excavation
works do not create a vibration hazard for the neighbouring properties.

Given these comments, a condition is recommended requiring that dilapidation reports are
carried out on adjoining neighbour's properties prior to commencement of works, and prior to
issue of an occupation certificate. Subject to this condition, the submission is considered to be
reasonably satisfied.

« Footpaths
Concerns were raised that the applicant should have to construct new footpaths in the road
reserve.

Comment:

The plans indicate a New Concrete Path to Council Requirements. Council's Development
Engineers have provided a condition of consent requiring that this footpath be constructe